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The extraction of the so-called ‘tar sands’ of Alberta, Canada, to obtain crude oil have not only displaced the indigenous peoples of the province, decimating their constitutionally protected tribal lands, but have also threatened the continued existence of their culture. Environmental damage wrought by the extraction of bitumen, later refined into crude oil, has destroyed the unique habitat of fauna inextricably linked to the way of life of the indigenous communities of the province as a means of sustenance, livelihood, and cultural expression. Similarly, water consumption by such projects has the potential to reduce fish stocks of the province’s waterways below sustainable levels removing another traditional source of sustenance for the indigenous community. Much of the land exploited is made unviable for future recovery and reuse owing to its occupation by vast pools made up of the by-products of the extraction and refining processes. These take great lengths of time to become inert and reusable and have leaked into the natural water basins of the province. Despite attempts at reclamation of the land, current methods have succeeded only in restoring a radically different ecosystem to that which once occupied the land, and is therefore no longer appropriate for the established expressions of culture by indigenous peoples connected to those ecosystems. The piece will contend that irreparable damage to this unique environment, inextricably linked to the equally distinct and irreplaceable culture of the indigenous peoples of the region, constitutes a breach of their human rights to express that culture. Thus, whereas previous attempts to protect the environment through human rights provisions have focused on the rights to life and family, this case presents the potential to form a new basis, in Canada and globally, for environmental protection rooted in alternate established legal provisions at domestic, regional and international levels.
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Whilst numerous efforts have been made to establish a clear environmental human right, with mixed success in some cases, a binding right capable of protecting both the needs of individuals at present and for future generations remains elusive. Outside of the few specific binding rights to environmental features which are in their infancy, the most effective approaches to environmental protection in this field have been seen where established human rights have been interpreted broadly to challenge an adverse impact to a particular environmental feature, thereby protecting a broader range in its entirety as a consequence. This paper it is hoped will suggest a new method of environmental protection utilising established human rights law to ensure that key ecosystems and habitats are protected for those peoples inextricably linked to them. Using the case of the ‘tar – sands’ projects in Alberta, Canada it will be contested that the right to culture ensures protection of all environmental features linked to that culture and necessary for its continued existence.
The ‘tar’ or ‘oil sands’ of Alberta represent one of the most innovative and controversial means of acquiring crude oil in the world, despite little media attention being given to them. A thick tar-like mixture of bitumen and various minerals is relatively solid, and where near the surface is extracted from vast open cast mines. Where found in pockets deep beneath the earth, two pipes are drilled into the ground one to force steam into the mixture to liquefy it, and the second to pump this liquid out of the ground for refining. Both methods of extraction cause vast deforestation, and geological disturbances impacting upon both the flora and fauna of the region. Concerns have also been raised in relation to the consumption of water by the industries involved with estimates ranging from two to four barrels of water extracted from natural water sources being used to produce one barrel of crude oil.[endnoteRef:1] Whilst extraction alone does unparalleled damage, the refining process and its by-products specifically have created equally as unique and worrying environmental issues which remain unsolved to date. So-called ‘tailings ponds’ are vast lakes of the liquid by-products of the process of turning the earthen or super-heated liquid substance extracted into commercially viable crude oil. Despite being encompassed by some of the largest dams in the world these highly toxic liquids still seep into surrounding lands and waterways, and have been the cause of innumerable bird deaths owing to an inability to take off from the surface of the ‘ponds’ once they have landed on them. Attempts to reclaim these lakes and return them to something akin to that which was destroyed to allow their creation have been highly controversial and have had limited and contested success.[endnoteRef:2] These adverse effects whilst felt by non-indigenous peoples in the regions affected are amplified in relation to the native Indians who express their culture through practices inextricably linked to the environments being decimated. Caribou, traditionally hunted by the First Nations Indians of Alberta as a source of sustenance and for the materials their hides and bones provide, have been driven from established habitats to less suitable areas reducing their numbers on the reserved lands of tribes significantly. Similarly fish stocks have fallen as a result of lower flow rates and the presence of toxic substances in the waterways of the province, preventing the Indians from fishing using traditional methods and being able to consume what little is still available. Whilst drinking water could be piped even to the most remote Indian reserves this source of water would not be culturally relative, or natural and thus be refused by the more traditional tribes. Domestic legal provisions relating to human rights and the treaties signed between the Indian First Nations and the Crown at the turn of the 20th Century, creating reserve lands and rights thereto, afford some protection, but are all subject to limitations concerning access to and exploitation of natural resources, or the general economic benefit of the State. [1: Notes
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Domestic Canadian human rights provisions concerning the gaining of a livelihood and freedom to remain (live) must be interpreted broadly to preserve the multicultural heritage according to the Canadian Charter of Right and Freedoms.[endnoteRef:3] Similarly the Indian Act protects the subsistence economies such as hunting, trapping and fishing which preserve the indigenous cultures.[endnoteRef:4] Whilst the tar sands extraction projects are permissible according to many domestic provisions owing to their economic benefit, this utilitarian approach fails to protect not only those rights, but by extension, the very cultures themselves. Essentially should hunting, trapping and fishing by traditional methods cease to be practiced these cultures will cease to exist and it is this potential reality which it is hoped will be avoided. Considered in combination with the multiculturalism policy of Canada expressed in the Canadian Multiculturalism Act it can be said that a constructive right to culture exists in the State and in the case of the indigenous peoples that this is inextricably linked to the ability to hunt, trap and fish traditionally, itself in turn reliant upon specific environmental features.[endnoteRef:5] However, this constructive right is undoubtedly reliant upon the reading of domestic provisions in line with international human rights law concerning a right to cultural expression, thus avoiding the aforementioned domestic limitations and political considerations. [3:  Canadian Charter of Rights and Freedoms, s. 15, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.11. (CAN)]  [4:  Indian Act R.S.C. , 1985, c. I-5 (CAN)]  [5:  Canadian Multiculturalism Act. R.S.C. , 1985, c. 24 (4th Supp.) (CAN)] 

Similar arguments have been made in other fora internationally, such as in European jurisdictions and within other States on the American continents. Given the Western legal heritage of the Canadian jurisdiction, clearly influenced by both the American and British models, these are by far the most useful and accurate comparisons for the purposes of tracing legal development in this area and suggesting a future course for it. In Europe the claims for a right to particular environmental standards have been linked to the right to a private and family life, or in extreme cases the right to life itself, with some success. This has been heavily reliant upon the interpretative freedom afforded to the judges of the European Court of Human Rights. The case of Hatton v UK illustrates however that in spite of accepting such a link existed and was potentially enforceable, economic considerations are a viable basis for a limitation to such rights on the part of a government, provided they are deemed reasonable.[endnoteRef:6] The case concerned the flight paths over Heathrow Airport, and it was the contention of Hatton that the noise at night was a breach of his right to private and family life under the European Convention on Human Rights.[endnoteRef:7] The regional system in the Americas is slightly more complex as an additional protocol to the central American Convention on Human Rights contains a specific right to a ‘healthy environment,’ though not all States in the region have ratified this text.[endnoteRef:8]  The Inter-American Court has in a similar fashion to the European Court interpreted environmental protection from rights contained in the central text of the American Convention on Human Rights where this is the case.[endnoteRef:9] Regional human rights protection on the African continent is in its infancy, the Court of Human and Peoples’ Rights having only begun to hear cases in 2009. The African Charter on Human and Peoples’ Rights which it protects includes a provision in relation to the environment akin to that found in the American system, also ensuring a ‘healthy environment.’[endnoteRef:10] Focus in the seminal case in this area before the African Commission prior to the formation of the Court, concerning the production of oil in Nigeria, was on the requirement of States to undertake sufficient scientific studies and precautions to avoid damage to peoples and their property. There was a concession, as has been the case where human rights have been considered as breached by the environmental impacts, across numerous international jurisdictions, that the social and economic benefit of oil production by Nigeria was both noted and accepted as a potentially reasonable basis for the limitation of non-derogable rights. Thus indicating were sufficient precautions taken, as was the case in Hatton v UK, then a similar judgement of said benefits outweighing the environmental impacts would be handed down.[endnoteRef:11] Indeed it would seem a general approach in cases from numerous jurisdictions suggests that only where environmental impacts result in the extinguishment of life itself or a crucial aspect thereof will the threshold required to constitute a human rights violation be breached. In the rare cases of success, the judgement however related only to a specific impact, not a need for protection of an environment or ecosystem as a whole. [6:  Hatton v United Kingdom (2002) 34 EHRR 1; (2003) 37 EHRR 28]  [7:  Convention for the Protection of Human Rights and Fundamental Freedoms, ETS 5; 213 UNTS 221]  [8:  American Convention on Human Rights, OAS Treaty Series No. 36; 1144 UNTS 123; 9 ILM 99 (1969)]  [9:  Ibid.]  [10:  African [Banjul] Charter on Human and Peoples' Rights, OAU Doc. CAB/LEG/67/3 rev. 5; 1520 UNTS 217; 21 ILM 58 (1982)]  [11:  Hatton v United Kingdom (2002) (2003) ] 

The use of the right to culture as a basis for the protection of environments inextricably linked to them allows for the introduction of this concept of extinction or extinguishment to challenges to damage to such environments. Finality of impact has traditionally raised protection against that causing said impact, and this is true of other fields besides law. Numerous examples exist and have been reported in the media, often with an air of disbelief, of the potential extinction of a hitherto unheard of species stopping the construction of a major civic project, which clearly illustrate this philosophical approach. Undoubtedly such an approach is born out of both the necessity of the acquiescence of States to any legal provision originating from beyond their own borders thus having a diluting effect on said provisions, and also the resulting in the focus upon the health or safety of the environment for human habitation, and not upon its form. The concession must be made that not all industrial projects with adverse environmental impacts would be subject to such a suggested interpretation of the right to culture, however a number of controversial developments could be considered in light of it. The fallacy of this approach in its current form, where the imminent destruction of a species, feature or human life must be shown to achieve cession if damage is apparent, but also it is clear that should this approach be retained that it ought to apply to factors other than those of a tangible nature, such as communities, cultures, and religions or aspects thereof which, although inherently difficult to both demonstrate and preserve through traditional legal means, are equally worthy of protection. Essentially a fresh precedent in environmental protection would arise from the acceptance that our links to the environment go beyond merely our consumption of natural resources, and that the interpretation of human rights law should reflect this reality.
International environmental protection within the field of law and beyond has all too often focused on major universal concepts, climate change, the ozone layer, and ocean acidification to name but a few. All essentially concern the capability of the environment protected to sustain and provide for humans and not its form. Protecting the environment to serve the preservation of a culture, and specifically indigenous cultures, linked to the minutia of a particular ecosystem would avoid this anthropocentric approach at the heart of the bulk of environmental protection. Whilst protecting the environment for a purpose other than that in itself is admittedly somewhat farcical to the casual observer, in the face of the use of other factors to dissuade from its protection on the part of industries and some governments, such as economic benefit, the suggestion of subsidiary adverse effects is becoming ever more essential in this constant battle. The lack of binding or effective human rights obligations to protect particular environments and not simply a generic human habitat necessitates the suggestion of expansive interpretation of more commonly used rights which are graced with discussion in a greater wealth of both case law and academic debate. This reality is encapsulated by the case study of the tar sands extraction in Alberta. The boreal forest of the region whilst being an endangered ecosystem of great importance for both its support of unique biodiversity, and significance within the water table of not only Alberta, but the North American continent is of little significance to the average Albertan, with the vast majority of the population inhabiting the southern half of the province, where the ecosystem is more akin to the American plains. As such attempting to use established environmental protection regulations to curb the expansion of the industrial projects has consistently been met with rhetoric on the enormous economic, political and social benefit of natural resource security offered outweighing any arguments as to the important role of this environmental feature and the fauna linked to it. Indeed many of the human rights contained within the domestic Canadian legal system which might be used to contest the developments can be rebutted by these arguments, such as the right to gaining a livelihood and the right to security of the person.[endnoteRef:12] Until a link between the industry and the potential for human fatalities can be shown any such case is unlikely to succeed. The right to culture by contrast offers another form of fatality to suggest is caused by the impacts of the tar sands, that of the indigenous cultures of the region. [12:  Canadian Charter of Rights and Freedoms, 1982, c.11. (CAN)] 

The International Covenant on Civil and Political Rights affords a right to ethnic, religious, or linguistic minorities and stipulates that persons belonging to such minorities shall not be denied cultural development, and protection from discrimination on the basis of social origin and freedom to manifest one’s beliefs or thoughts through practice and teaching are also enshrined in the text of this seminal treaty.[endnoteRef:13] Limitations to such rights are only allowed if ‘necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others.’[endnoteRef:14] No recognition of the economic benefits of any such restrictions is to be permitted, and it is this distinction in relation to the right to culture afforded in international human rights law which offers a new approach to the protection of environments critical to the survival of indigenous cultures. Similar provisions exist in all three of the major binding regional human rights systems, European, African and Inter-American, and they similarly have far narrower permitted limitations of rights by States. In relation to the tar sands of Alberta therefore, the contention that the economic benefits of the extraction and refinement of this scarce natural resource into one of the most valuable commodities known to man outweigh its intrinsic environmental value is made redundant in the face of its inextricable links to the indigenous cultures of the First Nations Indians of the province. [13:  International Covenant on Civil and Political Rights, GA res. 2200A (XXI), 21 UN GAOR Supp. (No. 16) at 52, UN Doc. A/6316 (1966); 999 UNTS 171; 6 ILM 368 (1967)]  [14:  International Covenant on Civil and Political Rights, (1967)
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A number of issues with this approach must be conceded, firstly that this level of legal interpretation is rare, that any suggestion that the extraction of tar sands to produce oil might cease entirely is preposterous, and that the applicability of this suggested doctrine is relatively narrow. However, the protection of particular environments as an extension of the right to culture would offer a number of significant progressions in environmental protection as a whole both legal and otherwise. The proposed approach would protect specific environments in their current state, not merely their ability to sustain human life. Current protection afforded to the environment by human rights law has been focused on the prevention of impacts to human health and not, paradoxically, on aspects of the environments in question. Whilst some recognition has been paid to the significance of the environment in relation to other rights afforded in the various human rights instruments throughout the world, rarely have binding judgements been made on the basis that specific features of a particular environment ought to be protected, this more often being the concern of land law. The acceptance and enforcement of the relationship would ensure that the aforementioned ties between human health and the environment were not the only basis for its protection in human rights law. Numerous pieces of legislation in domestic, regional and international legal systems protect biodiversity, separating protection of distinct sub-species and identifying aspects of the environment inextricably linked to their survival, and yet the same attention to crucial environmental factors in the continuation of subsets of humanity is not afforded. Instead a ‘catch-all’ policy approach of ensuring simply health and not diversity is applied. Whilst the extraction of natural resources in the tar sands is the clearest example of the applicability of the suggested doctrine, its potential use is more widespread than this single controversial industry and the issues concerned are present in other major projects with environmental impacts. Indigenous tribes in the rainforests of South America are often disturbed by industrial developments to secure wood, oil and minerals, in India the mining of aluminium has allegedly desecrated tribal lands (although this has been limited to some extent by the domestic Indian courts), and in Africa the developments bordering the Niger River aimed at exploiting oil reserves in the region are having devastating ecological impacts to all forms of life there. In all of these instances the acceptance that specific environments are inextricably linked to the continued existence of indigenous peoples would afford the requisite protection to such environments to ensure not only its survival, but that of the peoples connected to them. The aforementioned rejection of a select few proposed bauxite mines in India to protect indigenous people, and the forests on which they rely, in the Orissa region of the State is a shining example of the potential of this doctrine. The interpretation of the right to culture present in human rights instruments across all levels of legal enforcement internationally to include rights to environmental features  and entire environments crucial to their continued existence would afford protection not only to often unique environmental features, but also to equally inimitable cultures and peoples reliant upon them. In turn this would ensure access to environmental justice for them specifically whilst also consequently preserving the diversity of global citizenship as a whole.
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