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Abstract

This thesis is concerned with the overrepresentation of black and minority ethnic (BME)
children and looked after children, in the youth justice system in general and the secure state
in particular, in England and Wales. In the period 1993 to 2008, youth justice was
characterised by a process of extensive penal expansion. Since 2008, however, the child prison
population has fallen dramatically. The decline has been linked to pragmatic cost reduction as
well as an increase in diversionary measures which keep children out of the system altogether.
However, BME children and looked after children have not benefited from this decline to the
same extent as white children and non-looked after children. The contraction in the system
has served to intensify existing inequalities. This thesis interrogates the nature and extent of
the overrepresentation of these groups. It employs a mixed-methods approach which involves
analyses of secondary data and in-depth interviews with 27 national youth justice and
children’s services professionals. This thesis builds upon and extends previous research, it
determines that BME children are criminalised through ‘institutional racialisation’ which
operates on micro, meso and macro levels. The thesis signals policing as having a particularly
powerful influence on the levels of BME children in the system. The weight of these findings
lie precisely in the fact that they are so longstanding. The thesis highlights that the particular
nature and extent of the overrepresentation of looked after children is less clear as a result of
insufficient official data. It determines that looked after children are disadvantaged in myriad
ways, but that individualised explanations alone cannot account for overrepresentation.
Principally, this thesis draws attention to failings in the care system which both increase the
risk of youth justice contact and influence trajectories through the youth justice system. The
research also considers the intersections between ethnicity, looked after status and youth
justice involvement. It establishes that BME looked after children experience compounded
disadvantage in the youth justice system. The thesis concludes that the broader landscape of
economic austerity and crises within the youth justice system make it even more imperative

that such injustices are acknowledged and addressed.
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Chapter One Introduction

Introduction

This thesis is concerned with the overrepresentation of black and minority ethnic
(BME) children and looked after children in the youth justice system in general, and
the secure state in particular, in England and Wales.! More specifically, it explores the
nature and extent of overrepresentation in the context of a contracting youth justice
system, as well as exploring the drivers for such overrepresentation. This introductory
chapter outlines the research context before detailing the rationale, aims and
methodology employed. This chapter also provides an overview of the chapters
included within the thesis itself.

Research Context

Youth justice in England and Wales has been characterised by seemingly
contradictory trends. From the early 1990s, the youth justice system underwent a
process of extensive penal expansion (Goldson, 2015). The upturn in child custody is
most commonly associated with a ‘punitive turn’, which involved progressively
harsher sanctions for children (Bateman, 2005; Goldson, 2002a; 2005a; Muncie,
2008). During this time, England and Wales was seemingly out of step with its
neighbouring European countries (Goldson, 2006; Hazel, 2008; Muncie, 2008;
Muncie & Goldson, 2006). Indeed, greater use of penal custody for children was made
in England and Wales than in most other industrialised democratic countries around
the world (Goldson, 2015). Since 2008 however, the child prison population has fallen
dramatically (Youth Justice Board (YJB), 2018a). This cannot be attributed to any
deliberate, progressive human rights agenda (Allen, 2011; Bateman, 2012; Cunneen,
Goldson & Russell, 2018; Goldson, 2015). In fact, a nationwide target to reduce child
imprisonment was abandoned shortly before the fall took hold (Allen, 2011).

! When the terms ‘youth justice system’ and ‘juvenile secure estate’ are used, they apply specifically to
England and Wales unless otherwise specified.



The decline in youth custody was ‘unexpected, but broadly welcomed’ (Bateman,
2012: 38); it had developed ‘under the public radar’ (Goldson, 2015: 178). Allen
(2011) concluded that it was the culmination of complex dynamics behind the scenes.
Bateman (2012; 2014) emphasised that pragmatic considerations relating to austerity
politics played a significant role in reducing the child prison population. A view shared
by Goldson (2015:178):

‘It seems likely that it is the instrumental imperatives of cost reduction, as
distinct from any intrinsic priorities of progressive reform that ultimately
provide the key to comprehending the substantial fall in child imprisonment in
the post-2008 period’.

The decline in youth custody was also accompanied by substantial decreases in the
number of child arrests, youth cautions and convictions, and first time entrants (FTES)

to the youth justice system (see Table 1.1).2

Table 1.1: Arrests, cautions, convictions and FTEs 2006/07 and 2016/17

Year Arrests Cautions Convictions FTEs

2006/07 351,644 131,660 94,601 110,817
2016/17 74,784 13,533 25,700 16,541
Percentage decrease 78.7% 89.7% 72.8% 85.1%

Source: Data derived from YJB (2018a)

Bateman argues that the proliferation of diversionary schemes at the ‘front end’ of the
justice system directly correspond to reductions in the child custodial population
(Bateman, 2012; 2014). In recent years, a commitment to diversionary schemes has
been clearly apparent across Youth Offending Teams (YOTSs) (Smith & Gray, 2018).
However, austerity has also meant that there is considerable local variation in the

application and nature of these schemes (Kelly & Armitage, 2015).

The decline has also served to accentuate pre-existing inequalities within the system
(Bateman, 2017; Cunneen, Goldson & Russell, 2018; Pitts, 2015). The

2 FTEs include children in England and Wales who received their first reprimand, warning, caution or
conviction.



overrepresentation of marginalised and vulnerable children in the youth justice system
and the juvenile secure estate is a well-established phenomenon (Beyond Youth
Custody (BYC), 2016; Day, Hibbert & Cadman, 2008; Goldson, 2002b; Jacobson et
al., 2010; Gyateng et al., 2013; Stuart & Baines, 2004; Willow, 2015). Whilst absolute
numbers have reduced, it has had the perverse effect of increasing the disproportionate
representation of two particularly vulnerable groups; black and minority ethnic (BME)
children and looked after children.

The contraction of the youth justice system population has intensified a longstanding
ethnic disproportionality throughout the system (Pitts, 2015). In particular, the number
of BME children in custody did not fall as swiftly as the number of white children —
consequently, the proportion of BME children in the juvenile secure estate swelled
from 25 percent to 45 percent in a ten year period (YJB, 2018a).> BME children
account for just 18 percent of the general population and so this constitutes a clear and
worsening overrepresentation (Office for National Statistics (ONS), 2011). For looked
after children, the picture is much more fragmented and the nature and extent of their
overrepresentation within both the youth justice system and the juvenile secure estate
remains unclear (Staines, 2016; Prison Reform Trust (PRT), 2016). There is no
centrally collected data on the number of looked after children in the youth justice
system in England and Wales. The Laming Review determined that there is ‘no
reliable source of published data on the numbers of looked after children in custody’
(PRT, 2016: 147). The review estimated that up to half of all children in custody are
either currently looked after or have been in the past. This is a startling
overrepresentation given that looked after children account for around 1 percent of the
general population in England and 2 percent in Wales (Department for Education
(DfE), 2017a; ONS, 2011; StatsWales, 2018a).

Both BME children and looked after children are also disproportionately likely to
experience broader forms of social, economic and political disadvantage and
marginalisation (Bywaters et al., 2014; Cemlyn et al., 2009; Blades et al., 2011;
Staines, 2016; Webster, 2006; 2019). Children who find themselves at the intersection

3 Currently, in England and Wales children aged between 10 and 17 years of age can be remanded or
sentenced to custody in one of three institutions, Secure Children’s Homes (SCHs), Secure Training
Centres (STCs) and Young Offender Institutions (YOIs) which make up the juvenile secure estate.



of these two groups, children who are BME and also looked after, are therefore likely
to experience multiple disadvantages (Barn, Andrew & Mantovani, 2005; PRT, 2016;
Selwyn et al., 2008). Indeed, BME children are overrepresented within the broader
looked after population (DfE, 2017a). These relations are incredibly complex and
connect with other forms of disadvantage within BME communities and looked after
populations (Bywaters et al., 2014; Owen & Statham, 2009). It is essential that the
intersection between BME identity and looked after status is explored given that the
Laming Review estimated that 44 percent of all looked after children in custody come
from an ethnic minority background (PRT, 2016: 65).

Rationale, Aims and Methods

This research specifically interrogates the drivers of disproportionality in the youth
justice system in general, and the juvenile secure estate in particular, in the context of
a contracting youth justice system. It examines the impact of such a contraction on the
proportions of BME children and looked after children in the system, as well as their

intersections. There is no directly comparable academic study to date.

There are some empirical studies which have focused on ethnicity and the youth justice
system in England and Wales (see for example, Feilzer & Hood, 2004; Fitzgerald,
Stockdale & Hale, 2003; May, Gyateng & Bateman, 2010; May, Gyateng & Hough,
2010). However, these are somewhat dated and so do not engage with major changes
in youth justice populations outlined above. The more recent Lammy Review (2017)
of Race and the Criminal Justice System considered issues of disproportionality in
relation to children and adults. The review explores the quantitative data regarding
ethnicity and the application of ‘justice’, however, it does not include a rigorous
analysis of any qualitative data. Similarly, there are studies that have examined the
experiences of looked after children and care leavers who have had youth justice
involvement (see for example, Taylor, 2006; Schofield et al., 2014; Shaw, 2014) but
these do not focus on the broader, national picture. The Laming Review recently
explored the issue of looked after children in the youth justice system in England and
Wales (PRT, 2016). But, much like the Lammy Review, it is ‘[not] a piece of academic
research’ (ibid: 1). Most importantly, there is no research which investigates both

ethnicity and looked after status in relation to youth justice in England and Wales. As

4



such, this constitutes a significant gap in our knowledge. This thesis aims to start to
close this gap by providing a rigorous analysis of the overrepresentation of BME
children and looked after children in the youth justice system in England and Wales,
and by exploring the intersections between ethnicity and looked after status. It
primarily does this by focusing on three key aims:

I.  Toinvestigate the extent and nature of the overrepresentation of BME children
and looked after children in the youth justice system in general, and the secure
estate in particular, in England and Wales;

Il.  To interrogate the potential drivers of the overrepresentation of BME children
and looked after children in the youth justice system in general, and the secure
estate in particular;

1. To explore the intersections between BME children and looked after children
and to identify any issues which may specifically relate to BME looked after
children in the youth justice system in general, and the secure estate in

particular.

In order to address these aims, this research takes a mixed-methods approach which
draws on the combined strengths of quantitative and qualitative methods (Creswell,
2015; Creswell & Plano Clark, 2011; Shenton, 2004). It employs quantitative analysis
of official and other supplementary data-sets in order to explore the nature and extent
of the overrepresentation of BME children and looked after children in the youth
justice system and the juvenile secure estate. It compliments and extends the
quantitative analysis using semi-structured interviews with national youth justice and
children’s services professionals. The qualitative analysis breathes life into the
statistical data by adding nuance, depth and understanding whilst also enhancing the
‘credibility’, ‘transferability’, ‘dependability’ and ‘confirmability’ of the research
(Lincoln & Guba, 1985: 219).4

4 See Chapter Four for an in-depth discussion of these terms.



Outline of the Thesis

Chapter Two

Chapter Two employs secondary analysis of official data and other supplementary
statistics to interrogate the overrepresentation of BME children in the youth justice
system in general, and the secure estate in particular. It demonstrates that principally
black children, and to a lesser extent mixed ethnicity children, are overrepresented at
all stages of the youth justice process, and that this has intensified in the last decade.
It is argued that this cannot be explained through differences in offending rates and
also raises questions about differential offence profiles. It illustrates that although
many factors influence the likelihood of police contact, we cannot discount the
relevance of ‘visible’ ethnicity. Furthermore, it contends that longstanding racialised
narratives, particularly in relation to ‘gangs’, may have contributed to the
criminalisation of BME children. The chapter highlights that disproportionality in
police interactions is reproduced at later stages of the youth justice process, and
ultimately, culminates in high levels of overrepresentation in the juvenile secure
estate. The chapter also suggests that BME children may be exposed to differential
treatment whilst in custody. Finally, the chapter draws attention to the significant
overrepresentation of GRT children in youth custody, which is not captured by the

official data.

Chapter Three

Chapter Three explores the issue of looked after children in the youth justice system
and the juvenile secure estate. Firstly, it outlines how looked after children are a
diverse group united by disadvantage and challenging life experiences. It highlights a
problematic lack of official data regarding looked after children before exploring
several alternative sources of data. It determines that there is a clear problem of
overrepresentation, although we are unable to ascertain the precise extent of this. The
chapter interrogates the potential drivers of looked after overrepresentation. It points
to the overlap between the biographies of looked after children and children in the
youth justice system. However, it determines that experiences of ‘care’ are probably

more influential than any personal characteristics. Finally, the chapter discusses the

6



unnecessary criminalisation of looked after children through excessively punitive
responses to ‘normal’ teenage behaviour. In doing so, it contends that the ways in
which systems respond to challenging behaviour can actually entrench children in the
youth justice system. The chapter concludes that a combination of complex and
interlocking factors drive the overrepresentation of looked after children.

Chapter Four

Chapter Four lays out the research design and methodology which combines
secondary analysis of quantitative data sets and qualitative analysis of semi-structured
interviews with 27 youth justice and children’s services professionals. It elucidates the
benefits of employing a mixed-methods approach before elaborating on the core
research rationale and aims. The quantitative data collection and analysis techniques
are explained and the use of ethnic categories in social search is critically reflected
upon. The qualitative data collection and analysis strategies are then outlined in detail.
Finally, ethical issues are discussed and the chapter concludes with some reflections

on the research process.

Chapter Five

Chapter Five unpicks the issue of BME overrepresentation in the youth justice system
in general, and the secure estate in particular, in England and Wales. It advocates for
a more intersectional approach to studying ethnic disproportionality, which
incorporates broader forms of social and economic disadvantage that might influence
youth justice system involvement. The chapter adopts Phillips’ (2011) concept of
‘institutionalised racialisation’ to navigate findings from the qualitative interviews
with youth justice and children’s services professionals. Principally, it builds upon and
significantly extends existing research that highlights discriminatory policing
practices as crucial to understanding overrepresentation. It demonstrates that such
strategies can lead to a vicious cycle of youth justice system contact for BME children
which culminates in their criminalisation. The chapter explores conflicting narratives
in relation to court processes and argues that more in-depth research is needed to
interrogate decision making in the court arena in respect of ethnicity. It also points to

the problematic underrepresentation of BME groups in the police force, magistracy
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and judiciary. The chapter concludes by suggesting that recent ‘successes’ in the youth
justice system need to be reconsidered to take account of intensifying ethnic
disproportionality at all stages of the youth justice process, particularly in the juvenile

secure estate.

Chapter Six

Chapter Six explores findings in relation to looked after children in the youth justice
system in general, and the secure estate in particular. It establishes that the decline in
youth custody is likely to have intensified the overrepresentation of looked after
children in the juvenile secure estate. It considers the drivers of such
overrepresentation along three main themes: pre-care experience, ‘care’ experience
and the youth justice system. It expresses concerns about the prevalence and
inadequate value of individualised explanations and in doing so, it advocates for an
approach that takes account of structural factors which influence youth justice
intervention. The chapter establishes that issues within the care system can effect
children’s behaviour, which can lead to youth justice contact and ultimately,
criminalisation. The punitive treatment of children living in residential care is
highlighted as a particular cause for concern. The chapter then considers the impact of
assumptions about looked after children on their trajectories through the youth justice
system. It asserts that improved mechanisms of support are needed to prevent cycles
of challenging behaviour and criminalisation. Most significantly, the chapter
highlights a persistent gap in our knowledge in relation to the specific challenges and

disadvantages faced by BME looked after children in the youth justice system.

Chapter Seven

Chapter Seven draws the key lines of argument and analysis together and makes the
case for greater understanding of the specific intersections between BME identities,
looked after status and youth justice intervention. The chapter considers broader
conditions of social and economic disadvantage, levels of youth violence and
exploitation, and deteriorating conditions in the youth justice system. The chapter
demonstrates that such conditions in broader policy and youth justice spheres make

the case for further research even more pressing. The chapter highlights potential

8



methods for addressing injustices, which include the closer monitoring of
disproportionality. The chapter then summarises the thesis before concluding that in
order to achieve justice for BME children and looked after children, we must tackle
negative perceptions that obstruct understanding and perpetuate the injustices such
children face. The limitations of the study and areas for further research are also

considered.

Taken together, the seven chapters make a distinctive contribution to knowledge by
expanding and developing our understanding of the overrepresentation of BME
children and looked after children in the youth justice system. There is no directly
comparable research in the public domain. There is no study which has considered the
two groups together in England and Wales, nor is there a contemporary academic
study which draws upon the expertise of senior-level professionals and stakeholders
in relation to either group individually. The mixed methods approach adds nuance and
depth to our knowledge of the drivers of disproportionality in the context of
contracting youth justice system, whilst also holding systems of ‘care’ and justice’ to

account.



Chapter Two Black and Minority Ethnic Children in the Youth

Justice System in England and Wales

Introduction

This chapter explores the nature and extent of BME overrepresentation in the youth
justice system in general, and the secure estate in particular. It demonstrates that BME
children are subjected to disproportionately harsher sanctions at all stages of the youth
justice system and that this culminates in alarmingly high proportions of BME children
in the juvenile secure estate (YJB, 2018a). It demonstrates that, whilst
disproportionality has affected people from different minority backgrounds, it has
principally impacted black individuals who have been the subject of scrutiny within
justice systems for decades (Hall et al., 2013; Gordon, 1983; Gilroy, 1991). The
chapter begins with a brief discussion of the measuring of ethnic disproportionality
using census data before moving on to interrogate the overrepresentation of BME
children at each stage of the youth justice process. It commences with a discussion of
policing and the ways in which certain communities are subjected to intensified police
scrutiny, particularly through stop and search and the racialised policing of ‘gangs’. It
illustrates that policing is an important instigator of ethnic disproportionality, which
impacts children’s trajectories through the system. The chapter then demonstrates that
disparities are reproduced during sentencing and that this ultimately leads to the
disproportionate number of BME children in the juvenile secure estate. Crucially, the
chapter illustrates that overrepresentation is longstanding, and that ethnic
disproportionality has been amplified by the contraction of the youth justice system.
Moreover, it demonstrates that BME children continue to be subjected to increased
punitivity within the juvenile secure estate, and that this may be fuelled by negative
perceptions. Before concluding, the chapter addresses the overrepresentation of
Gypsy, Roma and Traveller (GRT) children in the juvenile secure estate and highlights

areas for further inquiry.
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A Note on Disproportionality

In order to interrogate the nature and extent of ethnic disproportionality in the youth
justice system, it is necessary to first determine what would be considered
proportionate representation. For the purposes of this analysis, official data pertaining
to ethnicity and the youth justice system is compared to general population estimates
of children aged 10 to 17 years in England and Wales. Most recent census data
indicates that approximately 18 percent of all children aged 10 to 17 years in England
and Wales identified as BME (ONS, 2011). Asian children constitute 8.8 percent of
children and are the largest minority ethnic group. Black children and mixed ethnicity
children account for 4.4 percent and 4.1 percent respectively. Children identifying as
other ethnic groups comprise just 1.1 percent of the general population. Table 2.1
illustrates the differences in ethnic demographics between England and Wales. It
shows that England is more diverse, but accounts for a much greater proportion of
children overall. Ethnic disproportionality is taken to mean any clear deviation from
the proportion of children in the general population. If youth justice was an entirely
equal process in which no one group of children was more disadvantaged or treated
more harshly than the other, then we would expect to see similar proportions of BME
children in the youth justice system as in the general population. However, this is not
the case, since some groups are overrepresented compared to their proportion in the
general population, while others are underrepresented. This is the precise issue that

requires further investigation.

Table 2.1: Population of children aged 10 to 17 years by ethnicity
Self-identified Ethnicity

White  Black Asian Mixed Other Total
Country Percentage (%) Total (n)
England 80.9 4.6 9.1 4.3 1.1 100.0 5,045,879
Wales 94.5 0.7 25 1.9 0.5 100.0 292,027
England and
Wales 81.7 4.4 8.8 4.1 1.1 100.0 5,337,906

Source: Data derived from ONS (2011)

It is important to note that Chapter Four discusses the inherent problems of working

with ethnic categories. It argues that such categories should be viewed as ‘problematic
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necessities’ for studying disparities within systems. It also highlights the challenges
of comparing census data and official statistics. Ultimately, it is determined that this
method is the most useful and robust measure of ethnic disproportionality (see Chapter
Four).

Policing and Ethnic Disproportionality: The Excessive Policing of BME Children
and Young People

This chapter now considers the overrepresentation of BME groups in relation to
policing in England and Wales. It demonstrates that excessive police intervention
leads to disproportionate numbers of BME children in the youth justice system, which
feeds into overrepresentation at later stages of the youth justice process. This is
explored along three main themes: stop and search, first time entrants, and levels of

arrest.

Stop and Search: Street-Level Harassment of BME Communities

The disproportionate use of stop and search powers on ethnic minority communities
has been apparent for decades (see for example Gilroy, 1991; Gordon, 1983; Hall et
al., 2013). Key scholars have highlighted that during the 1970s, wider political, social,
and economic changes created a climate of fear and racialised notions of criminality
that framed BME individuals as predisposed to offending (Gilroy, 1991; Gordon,
1983; Hall et al., 2013). Bowling and Phillips (2002: 139) noted that during this time,
there was an ‘extremely heavy use’ of so-called ‘sus’ laws to stop and search ethnic
minorities, and in particular, young black people. In a report into the 1981 Brixton
riots, Lord Scarman (1981) was critical of stop and search practices surrounding young
black men in London. However, he stopped short of claiming institutional racism,
placing the blame on a minority of officers (Gordon, 1983). After criticisms of the so-
called ‘sus’ laws entered mainstream politics, the Police and Criminal Evidence
(PACE) Act 1984 was introduced to regulate police powers (Bowling & Phillips,
2002). PACE required officers have ‘reasonable grounds for suspicion’ in order to

conduct a stop and search.
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However, the implementation of PACE did not reduce levels of ethnic
disproportionality. Police practices came under further scrutiny during an independent
inquiry into the racially motivated murder of 18-year-old Stephen Lawrence.
Macpherson concluded that the investigation into Lawrence's murder was ‘marred by
a combination of professional incompetence, institutional racism and a failure of
leadership by senior officers’ (Macpherson, 1999: 46.1). The report concluded that
BME communities have been ‘over policed . . . and under protected’ (Macpherson,
1999: 45.7). In relation to stop and search, Macpherson made ‘a clear conclusion of
racist stereotyping’ (Macpherson, 1999: 6.45). The Race Relations (amendment) Act
2000 was implemented in response to the Macpherson Inquiry and meant that the
police, prisons and immigration services were included under the domain of anti-

discrimination laws.

Nevertheless, a decade later there was no improvement in the disproportionate use of
stop and search on BME individuals (Equality and Human Rights Commission
(EHRC), 2009a; Home Affairs Committee, 2009; Rollock, 2009; Stone, 2009). In
England and Wales, there are currently two principal pieces of legislation employed
for stop and search; Section 1 of Police and Criminal Evidence (PACE) Act 1984
(Section 1) and Section 60 of Criminal Justice and Public Order Act 1994 (Section
60). Section 1 powers require that the police officer has ‘reasonable grounds’ to
conduct the stop and search. However, Section 60 powers allow the police to stop and
search an individual in a designated area, within a specified time frame, if it is believed
that serious violence will take place in the vicinity. These powers do not require that
the officer has reasonable grounds for suspicion of any individual person. While
official data indicates that almost all stop and searches are carried out under Section

1, a small proportion are carried out under Section 60 (see Appendix 2A).

Rollock (2009: 7) argued that ‘little difference exists between these procedures and
the restrictive and discriminatory use of “sus” laws in the 1970s’. Stone (2009: 9) also
asserted that ‘nothing has changed in 10 years’ in relation to policing BME
communities. Her Majesty’s Inspectorate of Constabularies (HMIC) conducted an
analysis of 8,783 stop and search record; it was established that, in over a quarter of
cases, there were not sufficient grounds to justify the use of stop and search under

Section 1 (HMIC, 2013). The analysis indicated that stop and search was not being
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used effectively to target police priorities. Furthermore, it revealed that many police
officers did not understand what constitutes ‘reasonable grounds’ and that there was a
critical lack of leadership and supervision by senior officers (ibid). In a study of four
police force areas, May, Gyateng and Hough (2010) found that stop and search was
intensively focused on small numbers of young people and social groups. In one area,
it was felt that stop and search was used to demonstrate ‘who was in control of the
streets’ (ibid: 41). The study also found that police officers over-inflated the utility of
stop and search as a crime prevention method. Taken together, the research suggests
that stop and search has been used excessively on BME individuals, and without proper

justification in many cases.

In 2014, the ‘Best Use of Stop and Search’ (BUSS) scheme was introduced to reduce
illegal stop and searches and ultimately, to improve the relations between ethnic
minorities and the police (Home Office, 2014). The following year, HMIC assessed
compliance with the five core features of the scheme which related to data recording
(particularly ethnic monitoring), lay observation of powers, explaining to the public
how powers are used, and reducing the number of searches under Section 60. Three
quarters of police forces were not complying with all features of the scheme (HMIC,
2015: 3). In November 2016, four police forces were still not complying with all
aspects of BUSS (HMIC, 2017). Whilst reforms to police powers are welcome, ethnic
monitoring and the reduction of ethnic disproportionality are not one in the same;
improved monitoring does not necessarily equate to improved outcomes. Clearly, the
disproportionate use of stop and search on minority groups is a persistent and long

standing issue.

The official data concerning police stop and search includes a range of information
about the numbers of stop and searches conducted, the powers used and the self-
identified ethnicity of the person involved. However, the official data is not
disaggregated by age and so it is not possible to determine the precise number of
children who are stopped and searched by the police in England and Wales (All Party
Parliamentary Group (APPG) for Children, 2014a; 2014b). Still, the official data
provides some crucial insights into ethnic disproportionality. Figure 2.1 demonstrates
that the overall number of stop and searches carried out in England and Wales reached

a peak in 2008/09 and have since fallen substantially; 303,845 stop and searches were
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conducted in 2016/17 (Home Office, 2017a). Despite this decline, stop and search
continues to be used disproportionately on BME groups. Figure 2.2 demonstrates that
the rate of stop and search per 10,000 of the population has decreased overall,
however, minority ethnic groups continue to be stopped and searched at a higher rate
than white groups. In 2016/17, people who identified as black were roughly seven
times more likely to be stopped and searched than people who identified as white.
People who identified as Asian or mixed ethnicity were twice as likely (Home Office,
2017a). Where data is available, it shows that the gap in rates of stop and search for
white and BME groups has widened (see Appendix 2B).

Figure 2.1: Number of stop and searches 2001/02 to 2016/17
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Figure 2.2: Rate of stop and search by self-identified ethnicity
2010/11 to 2016/17
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The official data suggests that the use of stop and search has declined more sharply
for white groups and that the ‘residual use of the powers is more heavily concentrated
on black and minority ethnic groups’ (Shiner et al., 2018: vi). Indeed, the use of stop
and search appears to be more disproportionate than ever. Upon closer analysis, the
proportion of BME people stopped and searched under Section 1 increased from a
quarter in 2007/08 to a third in 2016/17. Table 2.2 demonstrates that there has been a
proportional rise in the use of Section 1 for all ethnic minority groups. The greatest
proportional increase was for black groups at 5.4 percent. The drive to reduce the use
of stop and search did initially have an impact on ethnic disproportionality, however,
this was only short-term (Shiner et al., 2018). An analysis of Section 60 stop and
searches reveals even greater BME overrepresentation. These powers are used much
less frequently than Section 1 powers and are particularly controversial since they
require ‘no-suspicion’ (Home Office: 2014: 2). In 2016/17 though, 27.2 percent of all
people stopped and searched under Section 60 were black. Table 2.3 demonstrates that

levels of ethnic disproportionality in relation to Section 60 have been more varied.
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Table 2.2: Section 1 stop and searches by self-identified ethnicity 2007/08 to 2016/17
Self-identified Ethnicity
Chinese Not
White Black Asian Mixed  or Other  Stated BME Total

Year Percentage (%)
2007/08 68.2 13.0 8.0 2.5 1.3 7.0 24.8 100.0
2008/09 67.1 14.7 8.7 2.8 1.3 5.4 27.5 100.0
2009/10 67.2 14.6 9.6 3.0 1.2 4.4 28.4 100.0
2010/11 66.1 15.3 10.4 2.8 1.4 4.1 29.9 100.0
2011/12 67.1 14.2 10.3 2.9 1.3 4.2 28.7 100.0
2012/13 70.3 12.0 9.2 2.8 1.2 4.5 25.2 100.0
2013/14 71.7 11.3 8.2 2.7 1.3 4.8 23.5 100.0
2014/15 70.3 11.9 7.9 2.8 1.4 5.7 24.0 100.0
2015/16 61.6 15.5 9.5 3.3 1.5 8.7 29.7 100.0
2016/17 56.5 18.4 9.7 35 1.8 10.2 33.4 100.0

Source: Data derived from Ministry of Justice (2012a; 2013; 2015a; 2017a)

Table 2.3: Section 60 stop and searches by self-identified ethnicity 2007/08 to 2016/17
Self-identified Ethnicity

Chinese Not

White Black Asian Mixed  or Other  Stated BME Total
Year Percentage (%)
2007/08 64.9 175 7.2 2.6 1.0 6.8 28.3 100.0
2008/09 42.4 316 14.2 3.8 1.3 6.6 50.9 100.0
2009/10 40.1 32.9 16.1 4.3 1.2 5.4 54.5 100.0
2010/11 313 37.4 20.4 4.4 1.7 4.9 63.9 100.0
2011/12 345 36.0 16.9 4.7 1.6 6.2 59.2 100.0
2012/13 42.1 35.7 104 4.0 15 6.3 51.6 100.0
2013/14 48.6 28.4 9.9 4.7 1.4 7.0 44.4  100.0
2014/15 62.3 16.5 8.0 3.8 1.3 8.0 29.6 100.0
2015/16 56.3 218 9.3 1.7 1.2 9.7 34.0 100.0
2016/17 49.5 27.2 4.1 2.6 1.1 15.5 35.0 100.0

Source: Data derived from Ministry of Justice (2012a; 2013; 2015a; 2017a)

To reiterate, the official data outlined above is not disaggregated by age. However,
research suggests that a large proportion of stop and searches are in fact carried out on
children. Using a Freedom of Information Request (FOI), the APPG for Children

(2014a; 2014b) discovered that over one million stop and searches were carried out on
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children in England and Wales between 2009 and 2013; over a thousand searches were
carried out on children below 10 years of age. Across police forces, children accounted
for between 13 and 28 percent of all people stopped and searched (ibid). More
crucially, an analysis of comparable data provided by 14 police forces demonstrated
that BME children were disproportionately represented in the stop and search data.
Whilst there was much variation across forces, overall BME children accounted for
roughly half of all children stopped and searched (APPG for Children, 2014b). Black
children were most significantly overrepresented at 29 percent, followed by Asian
children at 12 percent, while mixed ethnicity children were proportionally represented
(APPG for Children, 2014b). This information, taken together with the official data,
suggests that black and Asian children are disproportionately subject to stop and
search and therefore are subsequently more likely to come into contact with the youth

justice system.

The experience of stop and search can lead BME children and young people to believe
that police officers abuse their discretionary powers (APPG for Children, 2014a; Sharp
& Atherton, 2007). Young people who took part in a focus group at Cookham Wood
YOI, indicated that in their experience, BME males aged between 13 and 21 years
who were living in poor inner city areas, were targeted for stop and search by the
police (APPG for Children, 2014a). Both the frequency of, and the manner in which
stop and search is carried out can undermine children’s trust in the youth justice system
(ibid). This mistrust can influence the strategies that BME children and young people
employ during interactions with the police (Sharp & Atherton, 2007; Sabbagh, 2017).
Such interactions are often tainted by ‘conflict, hostility and confrontation’ (Sharp &
Atherton, 2007: 753), which can lead to greater youth justice involvement (see Chapter

Five).

Some studies have suggested that ethnic disproportionality in the use of stop and
search may actually reflect the racial composition of the ‘available population’, the
groups of people that occupy the most frequently policed spaces (MVA & Miller,
2000; Wadding, Stenson & Don, 2004). Both MV A and Miller’s (2000) study and
Waddington and colleagues’ (2004) study measured differences between resident
populations and ‘available’ populations. Young men and ethnic minorities were found

to be overrepresented in ‘available’ populations. When this was taken into account,
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the authors concluded that there was no racial bias, but rather ethnic disproportionately
was influenced by structural factors (MVA & Miller, 2000; Wadding, Stenson & Don,
2004). Similarly, Chainey and MacDonald (2012) found that stop and search tended
to be geographically clustered in search ‘hotspots’ with higher levels of deprivation
and larger than average BME populations. The rate of stop and search was variable
when taking into account the ethnic composition of search hotspots, such ‘patterns
may have reflected biases in officer decision-making and/or local variations in the
street population’ (Chainey & MacDonald, 2012: 54).

Bowling and Phillips’ (2007: 947-948) research reaffirmed that the intensified
policing of certain areas is not justified by crime rates. In a random national sample,
black people were more likely to be stopped and searched even when controlling for
demographic and lifestyle variables, which might make them more ‘available’ for stop
and search. They concluded that ‘police officers routinely use skin colour as a criterion
for “stop and search” based on stercotyping and over-generalisations about the
involvement of black people in crime’ (Bowling and Phillips, 2007: 958).
Ethnographic research has shown that categories and stereotypes are essential to police
decision-making, including stereotypes based on racialised notions of criminality
(Quinton, 2011). Ultimately it is difficult to disentangle the drivers of ethnic
disproportionality, Quinton has concluded that ‘disproportionality is likely... to be
significantly shaped by situational and institutional discrimination’ (Quinton, 2015:
77 emphasis added). Shiner and colleagues (2018) conducted a closer analysis of stop
and search in London. They determined that concentrated use of stop and search in
poorer areas was fuelling high levels of ethnic disproportionality overall. However,
their research also indicated that disproportionality was highest in wealthier areas
where rates of stop and search were reduced for white groups but remained high for
black groups. They concluded that black people were ‘singled out for suspicion’ by
the police (Shiner et al., 2018: 30). Altogether, the disproportionate use of stop and
search is driven by a range of complex issues including social and economic status as
well as geographical factors such as ‘availability’. However, ‘visible’ ethnicity is

clearly a contributing factor.

It is therefore extremely problematic that this practice continues in spite of its

apparently limited utility. Home Office research has indicated that stop and search
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plays a minor role in detecting offenders, has a limited direct disruptive impact on
crime and little deterrent effect on crime (Miller, Bland & Quinton, 2000). A more
recent Home Office analysis of stop and search activity in London determined that
stop and search had ‘no discernible crime-reducing effects’ (Home Office, 2016: 3).
Overall, almost two-thirds of stop and searches resulted in no further action being
taken in 2016/17 (Ministry of Justice, 2017a). This raises serious questions about the
legitimacy of the practice.

An analysis of BUSS figures indicated that rate at which action is taken is broadly
similar across ethnic groups, however, there are variations in the type of action taken
(see Appendix 2C). Around a fifth of stop and searches resulted inan arrest in 2016/17.
As the overall number of stop and searches has fallen, the proportion of total arrests
has increased. When use of stop and search was at its peak in 2008/09, just 9 percent
resulted in arrest. In 2016/17, 17 percent of all stop and searches resulted in an arrest
(Ministry of Justice, 2017a). Those who were arrested after being stopped and
searched were disproportionately black and mixed ethnicity. Figure 2.3 illustrates that
black and mixed ethnicity groups had proportionally higher levels of arrest than all
other ethnic groups. This trend is consistent where data is available (see Appendix
2D).

Figure 2.3: Proportion of stop and searches resulting in arrest by
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Shiner et al. (2018: 8) contend that ‘ethnic disparities are tangible, persistent, and
widening’ in police practice. It is perhaps no coincidence that racism within the police
service has been documented over the last four decades (Bowling 1999; Bowling &
Phillips, 2002; Holdaway, 2009; Gordon, 1983; Reiner, 1993). Commentators have
argued that the expression of such prejudice has transformed and become more covert
(Holdaway & O’Neill, 2007; Quinton, 2011; 2015).> Bowling and Phillips (2007)
contended that the unfavourable impact of disproportionality on a section of the public,
whether intentional or not, coupled with the longstanding history of racial stereotyping

and prejudice within the police, constitutes evidence of unlawful discrimination.

Furthermore, the intensified policing of BME children and young people may be
linked to racialised notions of the ‘gang’ and the strategies employed to address ‘gang’
issues (Aldridge, Medina-Ariza & Ralphs, 2007; Bridges, 2015; Goldson, 2011;
Hallsworth & Youth, 2008; Smithson, Ralphs & Williams, 2013; Williams, 2018;
Williams & Clarke, 2016; Williams, 2018). Police ‘gang’ lists are predominantly made
up of non-white individuals; these lists contain significantly higher proportions of
BME individuals than account for serious youth violence (Bridges, 2015; Williams,
2018; Williams & Clarke, 2016; Williams, 2018).° Bridges asserts that racial biases in
‘gang’ databases ‘feed directly into the ways in which policing policies and priorities
are being targeted on particular groups’ (Bridges, 2015: n.p).” Hallsworth and Young
(2008:185) have argued that ‘the gang is always seen to wear a black or brown face’
despite the fact that ‘gang’ membership is determined by social, economic and
geographical factors (Centre for Social Justice, 2009; Pitts, 2008). Such racialised
narratives are indeed widespread; in a Supreme Court ruling, the use of Section 60
powers was upheld on the basis that ‘it was mostly young black lives which would be
saved if there were less gang violence in London and some other cities’ (R v

Commissioner of Police of the Metropolis and another, 2015). This is wrong for at

°> The only exception is racial prejudice against Gypsy, Roma and Traveller people which continues
openly (Quinton, 2011). This is explored later in the chapter.

& An analysis of gang databases in three police force areas indicated that the majority of those registered
to police gang lists were non-white, ranging from 64 percent in Nottingham to 87 percent in London
and 89 percent in Manchester (Williams & Clarke, 2016: 10). In the London Metropolitan Police’s
Gangs Matrix database, 78 percent of all people were black (Bridges, 2015).

" The gang databases also cast light onto the problematic way in which ethnicity is defined by the police.
Of the six categories, four are based on geography, for example white people are divided into northern
and southern European, but there is no differentiation for black and Asian people (Bridges, 2015).
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least two reasons: there is no association between ‘gangs’ and ethnic identity, and stop
and search is not an effective method of reducing youth violence (see Ford &
Grimshaw, 2018). Ironically, police powers that are disproportionately used on black
children and young people, and that contribute to higher levels of criminalisation, have
been framed as protective.

Such longstanding ethnic disproportionality in the use of police powers, coupled with
seemingly powerful racialised ‘gang’ narratives, suggests that BME children in
England and Wales are at a greater risk of coming into contact with, and becoming
entrenched in, the youth justice system than their white peers. Specifically, black
children and to a lesser extent, mixed ethnicity children, are the greatest concern here.
In addition to this, the ineffectiveness of stop and search as a method of community
safety, may exacerbate existing tensions between the police and the communities who
are routinely subjected to the powers. Stop and search will be for some children the
first point on their journey into the youth justice system and so it is an important factor

in understanding the nature and extent of overrepresentation.

The Gateway to the Youth Justice System: First Time Entrants and Arrests

The official data indicates that overall, black children are disproportionately likely to
receive a formal outcome when they come into contact with the police. It was outlined
in Chapter One that the number of FTEs has fallen by 85 percent in the last decade.
Figure 2.4 demonstrates that the overall fall in FTEs has been met by a corresponding
increase in the proportion of black children. Police identified 7.2 percent of FTES as
black in 2006/07, almost double the proportion of black children in the general
population. However, this figure increased almost annually and stood at 13.8 percent
in 2016/17 (YJB, 2018a). Similarly, children who are cautioned by the police are
disproportionately likely to be identified as black. The official data shows that black
children were increasingly overrepresented in police cautions (see Appendix 2E). The
proportion of children cautioned by the police who were black increased from 5.8
percent in 2006/07 to 9.7 percent in 2016/17 (YJB, 2018a). Both FTE and caution data
is taken from the Police National Computer (PNC), which employs officer identified
ethnicity rather allowing children to self-identify (see Chapter Four). This can provide

insight into the treatment of ‘visible’ minorities, since the data is reliant on officers
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classifying an individual as BME. If we consider that stop and search is at least in part
determined by skin colour (Bowling and Phillips, 2007), then an officer’s perception
of ethnicity is ‘sociologically relevant data’ (Kituse and Cicourel 1963: 139).

Figure 2.4: FTEs in the youth justice system by officer identified
ethnicity 2006/07 to 2016/17
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Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

It was demonstrated in Chapter One that there has also been a significant fall in the
number of arrests in the last decade. Against this backdrop, black children and mixed
ethnicity children continue to be disproportionately arrested. This is particularly acute
for black children. Black children comprise roughly 4.4 percent of the general
population, yet they accounted for 14.4 percent of arrests for notifiable offences in
2016/17. Mixed ethnicity children make up 4.1 percent of the general population but
6.4 percent of those arrested. Where data is available, children who identified as Asian
or Chinese or other were persistently underrepresented. Table 2.4 illustrates that the
decline in child arrests has intensified ethnic disproportionality; fewer children are
now arrested but a greater proportion of them are black or mixed ethnicity. In
particular, the proportion of children arrested who identified as black doubled in the

space of a decade. Altogether this suggests that black children and mixed ethnicity
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children have not benefited from move away from formal interventions to the same

extent as white children.

Table 2.4: Arrests of children for notifiable offences by self-identified ethnicity 2006/07 to 2016/17
Self-identified Ethnicity

Chinese

White Black Asian Mixed or Other Total Total
Year Percentage (%) (n)
2006/07 84.0 7.2 35 4.6 0.7 100.0 351,644
2007/08 83.8 7.3 3.7 4.4 0.9 100.0 315,403
2008/09 82.7 7.8 4.1 4.5 0.9 100.0 273,269
2009/10 81.1 8.9 4.3 4.8 0.9 100.0 241,459
2010/11 79.1 104 45 5.0 0.9 100.0 209,748
2011/12 77.9 10.9 4.7 5.5 1.0 100.0 166,547
2012/13 77.8 10.7 4.9 5.5 1.1 100.0 125,326
2013/14 77.5 10.9 5.0 5.6 1.0 100.0 109,473
2014/15 76.6 11.4 4.8 6.0 1.2 100.0 94,855
2015/16 74.0 12.9 5.4 6.4 14 100.0 86,843
2016/17 72.2 14.4 55 6.4 1.5 100.0 74,784

Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

The Howard League for Penal Reform (HLPR) analysed FOI data regarding police
recorded arrests in England and Wales and encountered some difficulties interpreting
information about the ethnicity of children arrested. Discrepancies in recording
practices meant that information contained a combination of self-identified and police-
identified ethnicity as well as an apparent confusion between ethnicity and nationality
(HLPR, 2013; 2014; 2015; 2018a). The HLPR found that where appropriate data was
available, it indicated an increase in the proportion of BME children arrested. In 2017,
BME children accounted for 26 percent of all child arrests compared to 23 percent in
2014 (HLPR, 2015; 2018a). This adds further weight to the official data, which shows
BME children are disproportionately likely to be arrested in England and Wales. The
HLPR research also highlighted some problematic recording practices in a minority
of police forces which implied a fundamental lack of understanding about ethnicity
and the appropriate language to describe it (HLPR, 2015). This lack of understanding
could be an expression of wider issues within the system that contribute to

disproportionality. This is discussed in more detail in Chapter Five.
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In order to understand ethnic disproportionality in relation to arrests, it is also
necessary to consider the types of offences for which children were arrested and how
these differ across ethnic groups. Table 2.5 indicates that there was significant
variation in offence groups across ethnic groups in 2016/17. It demonstrates that black
children were particularly overrepresented in arrests for robbery, possessions of
weapons offences, drug offences, fraud and miscellaneous crimes against society.®
Mixed ethnicity children were also overrepresented in arrests for robbery, possession

of weapons, and drug offences, although this was less marked.®

8 It should be noted that the overall number of arrests for fraud were low in comparison to other offence
groups (2018a).

® Arrest data which is broken down by ethnicity and offence type is only available for 2015/16 and
2016/17. Data from 2015/16 demonstrated very similar patterns (YJB, 2017a).
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Table 2.5: Arrests of children by self-identified ethnicity and offence group 2016/17
Self-identified Ethnicity

Chinese  Not

White Black Asian Mixed or other stated Total
Offence group Percentage (%)
Criminal damage
and arson 79.3 6.4 2.7 4.3 0.7 6.7 100.0
Drug offences 52.1 24.1 9.2 8.2 2.4 4.0 100.0
Fraud offences 55.6 22.3 9.8 5.9 2.7 3.7 100.0
Miscellaneous
crimes against
society 57.5 174 9.2 7.2 3.0 5.7 100.0
Possession of
weapons offences 49.7 27.3 7.6 8.7 14 5.3 100.0
Public order
offences 71.8 11.2 4.2 4.9 1.1 6.8 100.0
Robbery 46.6 29.2 7.7 9.5 1.5 5.4 100.0
Sexual offences 72.3 11.0 4.3 4.0 1.9 6.6 100.0
Theft offences 74.0 9.7 4.0 5.2 1.4 5.8 100.0
Violence against
the person 70.8 11.0 4.8 5.9 1.0 6.5 100.0
All offence groups 67.9 13.5 5.2 6.0 1.4 6.0 100.0

Source: Data derived from YJB (2018a)

The above is evidence that black children are disproportionately arrested for certain
types of offences. Previous research found that black defendants were
disproportionately likely to be charged with violent offences, robbery and drug
offences (Bucke & Brown, 1997; Fitzgerald, Stockdale & Hale, 2003; Hood, 1992;
Landau, 1981). Differences in offence profiles may also be linked to the ways in which
groups come into contact with the system (Home Affairs Committee, 2007; May.
Gyateng & Hough, 2010). May, Gyateng and Hough (2010) found that children were
more likely to be arrested for drug offences and robbery as a result of proactive
policing, such as stop and search. Robbery accounted for just 3 percent of reactive
arrests but 12 percent of proactive arrests (ibid). It has already been established that
BME children and young people are disproportionately likely to come into contact

with the police on the streets. This may also be the result of geographical factors, since
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a greater proportion of offences are recorded in cities which have large BME
populations (Webster, 2012).

In particular, ethnic disproportionality in relation to robbery has drawn considerable
interest from researchers. An analysis conducted as part of the Lammy Review
determined that black boys were 10.5 times more likely than white boys to be arrested
for robbery. Similarly, mixed ethnicity children were 4.5 times more likely to be
arrested for robbery than white children (Uhrig, 2016). A number of hypotheses for
disproportionate levels of robbery have been posited, including: social and economic
factors, peer pressure, defiance, labelling, consumerism and ‘street’ culture and
traumatic life experiences (for example, see Bowling & Phillips, 2002: 92-94).
Moreover, this may also be related to the way in which crimes are categorised by the
police. A study of the Metropolitan police found that crime categories were
manipulated to justify more intensive policing strategies (see Blom-Copper &
Drabble, 1982). Lea and Young (2008: 91) contend that the category of robbery is ‘a
very flexible one’ that blends with other offence categories such as theft, and that is
largely an exercise of police discretion. This is likely to be compounded by
longstanding stereotypes about black criminality (see for example, Gilroy, 2008; Hall
et al., 2013).

Policing is crucial to understanding the overrepresentation of BME children in the
youth justice system. A statistical analysis published as part of the Lammy Review
found that ‘the system itself did add some degree of disproportionality at subsequent
stages, however rarely at the levels seen in arrest differences’ (Uhrig, 2016: 12). In
this sense, policing can be seen as playing a key role in ‘recruiting” BME children into
the youth justice system (Webster, 2006: 32). As a direct result of policing strategy,
BME children are more likely to come into contact with the youth justice system which
places them at a greater risk of receiving a formal youth justice outcome. The available
evidence suggests that this is at least in part influenced by operational decision making
based on racialised assumptions. This chapter now turns specifically to BME children

in the youth justice system.
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Ethnic Disproportionality in the Youth Justice System

Overall, the number of children in the youth justice system has fallen by nearly 85
percent since 2006/07 which has led to a proportional increase in BME children in the
system. BME accounted for a quarter of all youth justice disposals in 2016/17 (YJB,
2018a) yet constituted 18 percent of the general population (ONS, 2011). Table 2.6
demonstrates that the proportion of black children and mixed ethnicity children in the
youth justice system doubled over the course of a decade. Black children have always
been overrepresented in the youth justice annual statistics. However, mixed ethnicity
children were previously underrepresented. During this time, the proportion of white
children dropped dramatically whilst Asian and other ethnic groups increased slightly.
This data illustrates that as fewer children are being drawn into the system,
disproportionality is becoming more pronounced even at the very early stages of youth
justice involvement. This is especially problematic since diversion can prevent
children from further youth justice contact and consequently, deeper involvement in
the system (McAra & McVie, 2010; 2016; 2019; Schlesinger, 2018). Certainly, the
reduction in FTEs has had a knock on effect throughout the youth justice system in
England and Wales (Bateman, 2012; 2014).
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Table 2.6: Children in the youth justice system who received a youth caution or conviction by self-
identified ethnicity 2006/07 to 2016/17
Self-identified Ethnicity

Not
White Black Asian Mixed  Other’®  Stated  Total
Year Percentage (%) Total (n)
2006/07 87.6 5.8 34 2.9 0.4 0.0 100.0 147,791
2007/08 84.7 5.7 35 3.1 0.4 2.6 100.0 146,526
2008/09 83.8 6.2 4.1 35 0.5 2.0 1000 127,197
2009/10 835 6.1 4.0 35 0.5 24 100.0 106,969
2010/11 81.8 7.0 4.2 4.2 0.4 24 100.0 85,100
2011/12 80.3 7.9 4.4 4.6 0.6 2.3 100.0 66,430
2012/13 81.0 8.0 4.4 3.2 0.6 2.7 100.0 49,222
2013/14 74.5 8.0 45 49 0.7 7.3 100.0 41,569
2014/15 7.7 8.9 4.6 5.1 0.9 2.7 100.0 37,946
2015/16 74.8 9.4 4.7 6.1 1.3 3.7 100.0 32,949
2016/17 73.0 10.5 4.8 7.2 1.7 2.9 100.0 28,352

Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

Ethnicity and Offending

The official data clearly shows disproportionate levels of black and mixed ethnicity
children in the youth justice system in England and Wales. It is important to bear in
mind that ‘representation in the youth justice system is a consequence of having been
processed for an offence, not necessarily due to offending rates’ (May, Gyateng &
Hough, 2010: vi). Kituse and Cicourel (1963: 137) contended that official statistics
actually tell us more about organisational processes than they do about forms of
behaviour. Self-report studies of offending behaviour can offer an alternative to the
official narrative.! Graham and Bowling’s (1995: 22) landmark study of self-reported
offending found that ‘in general, ethnic minority offenders committed no more

offences than whites’. More contemporary studies have also found no significant link

10 The category ‘Chinese or other’ replaced the ‘other’ category in 2011/12, therefore this data is not
directly comparable. However, this category accounts for a small proportion of children and so it is not
likely to have a detrimental impact on the overall analysis.

11 Whilst self-report data suffers from a number of drawbacks including problems relating to sample
selection and the truthful participation of respondents, improvements in the self-report method over the
last 50 years have meant it has ‘become a valuable tool for measuring criminal involvement’ (Junger-
Tas & Marshall, 1999: 291).
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between ethnic identity and offending patterns (Fergusson, Horwood & Swain-
Campbell, 2003; Hales et al., 2009; Knight et al., 2004). Some studies have even
suggested that BME children are less likely to offend than white children (Flood-Page
et al., 2000; Sharp & Budd, 2003). A Longitudinal analysis of 11 to 16-year-olds
carried out between 2000 and 2009, found that black children had similar offending
rates to white children and that Asian children were less likely to offend than both
groups (Anderson et al., 2010).12 Altogether, self-report studies offer little evidence
that BME children offend at a higher rate than white children, which suggests that the
official data ‘exaggerate the extent of offending among ethnic minority communities’
(Bowling & Phillips, 2002: 10). Therefore, ethnic disproportionality in the youth
justice system cannot be attributed to differences in the frequency of offending
behaviour, therefore we must interrogate any differences in the treatment of ethnic

minority children.

Ethnicity and Early System Interactions

The nature of early interactions with the police may influence levels of BME children
in the youth justice system. Taylor’s (2016: 19) review of the youth justice system
received evidence of a ‘tendency’ for BME children to give ‘no comment’ interviews
and enter an initial not guilty plea. The extent of this tendency was not made clear,
however, it was felt to be a driving factor in the overrepresentation of BME children.
More recently, the Lammy Review (2016: 6) reiterated that a reluctance to engage
with the police can lead to deeper system involvement: ‘[w]hat begins as a ‘no
comment’ interview can quickly become a Crown Court trial’ (Lammy, 2017: 6). A
number of much older studies also show that black defendants were more likely to
plead not guilty and to contest their case, therefore increasing the likelihood of
receiving a more serious sanction (Bucke & Brown, 1997; Hood, 1992; Phillip &
Brown, 1998; Shallice & Gordon, 1990). Apparently low rates of admission may be
the result of certain groups being more likely to accept legal advice (Bucke & Brown,
1997; Lammy Review, 2017; Phillips & Brown, 1998). More recently, the Centre for

Justice Innovation (2017) found that in Crown Courts, BME defendants were 52

12 1t is important to note that the surveys were conducted in schools and PRUs and so would not capture
the most disadvantaged children who may reside outside of the school system.
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percent more likely to plead not guilty than white defendants. Analysis conducted as
part of the Lammy Review found that black, Asian and Chinese or other defendants
were less likely than white defendants to plead guilty to violence against the person
and drug offences at Crown Court (Hopkins, Uhrig & Colahan, 2016). Pleading ‘not
guilty’ was found to be associated with an increased likelihood of receiving a custodial
sentence. However, this could only partly account for the increased odds for black,
Asian and Chinese or other defendants since there was therefore ‘a clear direct

association between ethnic group and the odds of receiving a custodial sentence’

(ibid).

Nonetheless, it is prudent to point out that such debates risk framing BME people as
reluctant to plead guilty. They do not take into consideration the possibility that some
BME individuals may not actually be guilty. Given the excessive policing outlined
above, it is not unreasonable to assume that a proportion of black defendants would
have committed no offence in the first place.!® Still these early interactions do have
significant implications for sentencing and can influence children’s trajectories
through the system (Bateman, 2012; 2014). This chapter now turns to ethnic

disproportionality in sentencing.

Ethnic Disproportionality in Sentencing

Official sentencing data suggests that the overrepresentation of black children
increases with the severity of the sentence. This data is presented along three
categories of sentence type: custodial, community and other sentences.'* Table 2.7
demonstrates that black children were overrepresented in all sentence types, but their
overrepresentation was greatest for custodial sentences. Asian and white children were
underrepresented across all sentence types and mixed ethnicity children were
proportionately represented. It should be noted that the proportion of data where the
ethnicity was not known has doubled since 2006/07 (YJB, 2018a). This raises

13 This issue is also covered in Chapter Six.

14 Custodial sentences involve a child serving their sentence in the juvenile secure estate and principally
include Detention and Training Orders and sentences under Section 90 and Section 92 of the Powers of
Criminal Courts (Sentencing) Act 2000. Community sentences involve a child serving their sentence in
the community and include Community Orders, Youth Rehabilitation Orders, Reparation Order or
Referral Orders. Other sentences include absolute or conditional discharges, fines and children who are
otherwise dealt with (YJB, 2018a).
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questions about the commitment of courts to ethnic monitoring but it also means that
the overrepresentation could be much higher. Nonetheless, the official data suggests
that black children are more likely to be punished, and to be punished more severely.
This appears to have intensified as the overall numbers of children being funnelled
through the youth justice system have declined. Altogether, this has led to
unprecedented proportions of BME children in the juvenile secure estate in England
and Wales.

Table 2.7: Sentence type by self-identified ethnicity 2016/17
Self-identified Ethnicity

Chinese
Not
White  Black Asian Mixed or
Known
Other Total Total
Sentence Type Percentage (%) (n)
Custodial 49.8 18.3 5.7 47 1.3 20.2 100.0 1,369
Community 54.5 145 5.3 5.3 1.2 19.3 100.0 9,814
Other 54.7 15.0 4.6 4.4 1.0 20.3 100.0 2,122

Source: Data derived from YJB (2018a)

A number of studies have found differences in sentencing across ethnic groups.
Mhlanga (1997) conducted a multivariate analysis of youth justice records taken from
the police, courts, social services and intermediate treatment centres in a London
borough between 1980 and 1987. The study found that the police were comparatively
more lenient towards Asian and white children than they were towards black children.
These differences could not be accounted for by other factors such as severity of
offending, and so were likely the result of differential treatment (ibid). Hood’s (1992:
180) study of race and sentencing also noted marked differences in the sentencing of
ethnic groups. He posited that the overrepresentation of black adults in the prison
system was largely the product of racial disparities that occur ‘during the processing
of cases before they appeared for sentences’, including plea decisions and the way that
offending tended to be classified as more serious (Hood, 1992: 181). However,
ethnicity itself was found to have some impact on sentencing. Hood (1992) found that
when controlling for the relevant variables, black defendants had a probability of

receiving a custodial sentence between 5 and 8 percent higher than that of white

32



defendants. Asian defendants had a 4 percent lower probability of receiving a custodial

sentence.

Feilzer and Hood’s (2004) ground-breaking study highlighted disproportionate
numbers of black young males and mixed ethnicity young males remanded to custody
and committed to the Crown Court. However, the research found no differences in the
likelihood of these groups receiving a custodial sentence when other factors had been
controlled for. Overall, the research did illustrate differences in decision-making
throughout the criminal justice process, which constituted discriminatory treatment of
BME children. Replicating the study, May, Gyateng and Hough (2010: 4) found that
differences in outcomes for BME children could not be accounted for by the nature of
the offence or the defendant’s criminal history. Black and mixed ethnicity children
were less likely than white children to receive a reprimand or final warning and more
likely to receive harsher sanctions in court. Mixed ethnicity children were significantly
more likely to be prosecuted at court than to be given a pre-court disposal. Black and
mixed ethnicity defendants were more likely to be remanded into custody than white
defendants (ibid). Furthermore, analyses published as part of the Lammy Review have
also indicated that BME groups had greater odds of receiving a custodial sentence in
both Magistrates’ Court and Crown Court (Hopkins, Uhrig & Colahan, 2016; Uhrig,
2016).

Taken together, this suggests that differential treatment in the court system negatively
impacts upon black children and mixed ethnicity children, which directly influences
ethnic disproportionality in the juvenile secure estate. This chapter now explores this

overrepresentation in relation to both children remanded and sentenced to custody.

Ethnic Disproportionality in the Juvenile Secure Estate

A large proportion of children in the juvenile secure estate, have not yet been
sentenced; 21 percent of all children in custody were on remand in 2016/17 (YJB,
2018a). In 2016/17, 33.3 percent of all children on remand were black and 10.4 percent
were mixed ethnicity. Table 2.8 demonstrates that this overrepresentation has
increased as the overall number of children on remand has fallen. May, Gyateng and

Hough (2010: 87) felt that remand decisions were a pivotal moment; ‘the decision
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point at which ...disadvantage first occurs [for black children] relates to remand, and
there is then a knock-on effect on sentencing’. When appearing before the court,
remanded children often appear in a secure dock accompanied by a security guard,
which may prejudice the court (Gibbs & Ratcliffe, 2018). The Lammy Review (2016:
33) determined that remand decisions are a ‘blind spot’ that warrant further
interrogation. This is particularly concerning given that just a third of children
remanded to custody were given a custodial sentenced in 2016/17; the majority of
children were given a non-custodial sentence or acquitted (YJB, 2018a). Research on
adult sentencing suggests that the disproportionate use of remand on black defendants
is a longstanding issue (see Bucke & Brown, 1997; John 2003; Walker, 1989).

Table 2.8: Average monthly population of children on remand by self-identified ethnicity 2006/07
to 2016/17

Self-identified Ethnicity

Asian Not

White Black Mixed  and Other Stated Total Total
Year Percentage (%) (n)
2006/07 60.3 19.9 8.2 7.2 4.4 100.0 637
2007/08 59.9 20.5 7.7 5.6 6.2 100.0 609
2008/09 55.8 19.5 7.8 6.8 10.1 100.0 604
2009/10 59.1 19.6 7.3 8.2 5.8 100.0 587
2010/11 53.9 22.4 6.6 8.3 8.7 100.0 527
2011/12 54.6 195 6.3 7.8 11.8 100.0 476
2012/13 49.0 27.1 10.3 8.0 5.6 100.0 339
2013/14 51.2 27.7 11.2 10.0 0.0 100.0 260
2014/15 48.3 29.6 125 9.6 0.0 100.0 240
2015/16 50.2 26.3 9.9 13.1 0.5 100.0 213
2016/17 454 333 10.4 9.8 1.1 100.0 183

Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

The most startling expression of ethnic disproportionality in the youth justice system
can be found in the juvenile secure estate; there are alarming gaps between the
proportions of BME children in the general population and BME children in youth
custody. In 2016/17, 45.2 percent of children in the juvenile secure estate were BME
compared to just 18.3 percent of the general population. Table 2.9 provides a
breakdown of the ethnic categories and illustrates that this disproportionality was

largely driven by black children in custody, although mixed ethnicity children were
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also overrepresented. The proportion of Asian and other ethnicity children in custody
was very similar to the general population. As discussed in Chapter One, the average
number of children in the juvenile secure estate has fallen dramatically over the last
decade. Much like the rest of the youth justice system, this fall has been accompanied
by increasing ethnic disproportionality. Figure 2.5 illustrates the shifting proportions
of ethnic groups in youth custody. It shows that all BME groups proportionally
increased during a ten year period. This was greatest for black children at 10.4 percent.
Mixed ethnicity and Asian or other children both increased by 3.9 percent (see
Appendix 2F). Altogether, this data suggests that BME children are not being diverted
from custody at the same rate as white children.

Table 2.9: Children in the juvenile secure estate and in the general population by self-identified
ethnicity 2016/17

Self-identified Ethnicity

Asian and
White Black Mixed Other BME Total
Population Percentage (%)
Juvenile Secure Estate 54.8 23.5 11.3 10.4 45.2 100.0
General Population 81.7 4.4 4.1 9.8 18.3 100.0

Source: Data derived from YJB (2018a) and ONS (2011)

The overrepresentation of BME children in the juvenile secure estate is not a new
phenomenon. Ethnic disproportionality within custodial institutions has been evident
since the inception of ethnic monitoring (Chakraborti & Philips, 2013). The Young
Review (2014) found that greater ethnic disproportionality exists in UK (adult) prisons
than in the United States and that this was heavily influenced by the younger age
profile of BME prisoners. The overrepresentation of BME groups in custodial
institutions for children is apparent across a range of jurisdictions. For example, in the
USA, African-American and Latino children are disproportionately represented in
custody (Aalsma et al., 2016; Alexander, 2010; Morrow, Dario & Rodriguez, 2015)
whereas Aboriginal children are overrepresented in Australia, Canada and New
Zealand (Corrado, Kuehn & Margaritescu, 2014; Cunneen and White, 2011; Jeffries
& Stenning, 2014; Ng, 2014; Rudin & Zimmerman, 2014; White, 2015). Whilst the
overrepresented ethnic groups vary according to the jurisdiction, clearly, there is an

issue whereby minoritised children are subjected to increased rates of imprisonment.
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Figure 2.5: Children in the juvenile secure estate by ethnicity
2006/07 to 2016/17
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Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

A closer look at the custodial data provides further insights into the phenomenon. An
analysis of legal basis for detention data reveals that BME children are more likely to
be in custody as the result of remand.*® Figure 2.6 demonstrates that a larger proportion
of BME children were remanded than white children between 2011/12 and 2016/17.
Moreover, Figure 2.7 shows that BME children in custody were also substantially less
likely to be serving a Detention and Training Order (DTO), which limits the amount
a time a child can spend in custody to 12 months.'® Most worryingly, BME children
in custody were more likely to be serving sentences that carry much higher tariffs.
Figure 2.8 shows greater proportions of BME children were serving ‘Section 91 or

other sentences’.!’” Taken together, the official data suggests that BME children are

15 Due to the relatively low numbers of children in custody, the YJB presented this data in two
categories: white and BME. This is done so as to protect the identities of children in custody.

16 A DTO can be given for up to two years; half the sentence is served in custody and the other half is
served in the community.

17 Section 91 sentences are for ‘serious’ offences and can carry the same maximum tariff as an adult.
The ‘other sentences’ include Section 90 sentences for murder, Detention for Public Protection (Section
226) and Extended Determinate Sentence (Section 226B) (YJB, 2017c).
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more likely to receive harsher sanctions than white children whether it be through

denial of bail or the severity of their sentence.
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Figure 2.6: Proportion of children in the juvenile secure estate on
remand by ethnicity 2011/12 to 2016/17

28.5

21.4

2011/12

26.6

18.2

2012/13

30.1
26.0 26.1 25 2
18.3 185 192 177
2013/14 2014/15 2015/16 2016/17
Year
® White = BME

Source: Data derived from YJB (2013; 2014a; 2015a; 2016; 2017a; 2018a)

Proportion of Children (%)
= N w Y a1l D ~
o o o o o o o o

Figure 2.7: Proprtion of children in the juvenile secure estate on a
DTO by ethnicity 2011/12 to 2016/17
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Figure 2.8: Proportion of children in the juvenile secure estate
under Section 91 or other sentences by ethnicity 2011/12 to

2016/17
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Source: Data derived from YJB (2013; 2014a; 2015a; 2016; 2017a; 2018a)

Further insights can be gained from the offence types for which children were
sentenced to custody. Table 2.10 demonstrates that black and mixed ethnicity children
were especially overrepresented among children sentenced to custody for drug
offences, violence against the person and robbery. This overrepresentation was more
noticeable for black children, particularly in relation to drug offences. Moreover,
Asian and other ethnic groups, who were underrepresented in custody overall, were
overrepresented in these offence groups. This data broadly reflects the arrest data,
which is outlined above. It suggests that disparities that occur at the point of arrest are
reproduced in the deeper end of the youth justice system. Certainly, analysis conducted
as part of the Lammy Review concluded that ‘disproportionality in prison for the
offence of robbery could be traced primarily to disproportionate arrest rates’ (Uhrig,
2016: 21). It is therefore important that we interrogate the ways in which police

officers categorise offences, since this has significant implications for sentencing.
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Table 2.10: Average population in juvenile secure estate by self-identified ethnicity and offence
group 2016/17

Self-identified Ethnicity

Asian
and
White Black Mixed Other Total Total
Offence type?® Percentage (%) (n)
Domestic burglary 76.7 7.8 8.9 6.7 100.0 90
Drugs 33.3 37.9 16.7 121 100.0 66
Robbery 51.2 22.7 133 12.8 100.0 203
Sexual offences 81.3 7.5 3.8 7.5 100.0 80
Violence against the person 43.2 324 12.3 12.0 100.0 324
Other offences 70.7 141 9.1 6.1 100.0 99
All Offences 54.6 235 11.3 10.5 100.0 864

Source: Data derived from YJB (2018a)*°

The disproportionate number of black and mixed ethnicity children serving custodial
sentences for violent offences may be linked to racialised ‘gang’ discourses discussed
above. Williams and Clarke (2016: 16) argue that the application of the ‘gang’ label
as a prosecution strategy is reliant upon ‘racialised and stereotypical discourse’ that
links BME groups with drugs and violence. They found that ‘gang’ discourses were
more likely to be employed in Joint Enterprise (JE) cases that involve BME
defendants, particularly those who were black (Williams & Clarke, 2016).2° Research
commissioned by the Centre for Crime and Justice Studies used FOI data and surveys
of prisoners serving custodial sentences for JE, including those under the age of 18
years. The research revealed that the proportion of JE prisoners who were black was
11 times higher than the proportion of black people in the general population and that
BME prisoners tended to be younger than white prisoners. Non-white prisoners also
tended to have longer sentences; BME JE prisoners were serving an average of 22.3
years compared to 19.6 years for white JE prisoners. Cases involving BME JE
defendants were also more likely to include a large number of co-defendants than cases
involving white JE defendants (Williams & Clarke, 2016).

18 Just two children were serving sentences for breach of a statutory order so this category was excluded.
19 Ethnicity was 'not stated' for six children in 2016/17, these have therefore not been included.

20 Joint enterprise is a common law doctrine used to convict more than one person for the same offence
if they are deemed to have a ‘common purpose’.
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The survey data indicated that 59 percent of JE prisoners had ‘gang’ terminology
employed by the prosecution (Williams & Clarke, 2016: 16). The overwhelming
majority of JE prisoners who said that ‘gang’ terminology had been used during their
case contested the label. Many stated that their childhood friends, friendships and
familial relations did not constitute ‘gang’ membership. In addition to this, in some
cases the defendant did not personally know one or all of their co-defendants (ibid).
Squires (2014: 940) contends that JE prosecutions target black young men in
particular, and in doing so, perpetuate their ‘intensified criminalisation” much like the
‘sus’ laws of the past. Taken together, the evidence regarding JE prosecutions suggests
that BME children may receive more harsh treatment as a result of racial prejudice.
Youth justice data provides further insight into the ways in which BME children in the
youth justice system may be perceived as dangerous and violent by professionals. The
problematic application of the ‘gang’ label can also be found within the juvenile secure

estate.

Characteristics of Children in the Juvenile Secure Estate

In 2017, the YJB released data on the characteristics of children admitted to custody
in England and Wales between April 2014 and March 2016. This data was taken from
the YJB eAsset database, which is derived from information recorded by the YOT
prior to the child being admitted to custody. It includes information about the risks and
needs of children which are used to aid the YJB Placement Service. The YJB
acknowledged that the information compiled is subjective in nature and based upon
the judgement of the YOT (YJB, 2017b).2! The data is littered with missing
information, however, it can provide some insight into the perceptions of children who

enter the juvenile secure estate.

There are seven key characteristics included in this data that can be interpreted as
explicit references to perceived need and/or vulnerability: suicide or self-harm
concerns, physical health concerns, substance misuse concerns, mental health

concerns, learning disability or difficulty concerns, sexual exploitation concerns and

21 |t is also important to note that this data counts admissions to custody and not individual children,
therefore a child admitted to custody more than once during the given time period will be counted as
multiple admissions.
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‘gang concerns’. Overall, BME admissions were substantially less likely than white
admissions to be assessed as having one of these needs with the exception of ‘gang
concerns’ (see Table 2.11).22 This data implies YOT workers are less likely to view

BME children admitted to custody as vulnerable.

Table 2.11: Children admitted to the juvenile secure estate by key characteristics and ethnicity
April 2014 to March 2016

Self-identified Ethnicity

White (n= 3,555) BME (n=2,059)
Yes pon't No Yes Don't No
Know Know

Key characteristics Percentage Percentage

Suicide or self-harm concerns 39.8 12.4 47.8 17.1 16.2 66.7
Physical health concerns 32.7 10.2 57.0 24.1 13.3 62.6
Substance misuse concerns 51.4 9.0 39.6 35.1 12.5 52.5
Mental health concerns 39.1 10.8 5.0 23.0 15.2 61.8
Learning disability or difficulty concerns 37.6 8.4 54.0 22.0 11.9 66.1
Sexual exploitation concerns 10.4 11.4 78.2 5.5 14.5 80.0
Gang concerns 5.3 12.8 81.9 25.3 28.0 46.8

Source: Data derived from YJB (2017b)

Most significantly, BME admissions were substantially more likely than white
admissions to be classified as having ‘gang concerns’ (YJB, 2017b). A quarter of BME
admissions had ‘gang concerns’ compared to 1 in 20 white admissions. These figures
are even more alarming when broken down into smaller ethnic categories. Black
admissions were the most likely to be assessed as having ‘gang concerns’ at 34 percent
of all admissions. 1 in 5 mixed ethnicity admissions and 1 in 10 Asian admissions

were considered to have ‘gang concerns’ on entering custody (see Table 2.12).

22 Tn recent years, there has been growing concern about ‘gang’ violence in the juvenile secure estate
(see for example Beyond Youth Custody, 2015; HMIP, 2010).
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Table 2.12: Children admitted to the juvenile secure estate assessed as having gang concerns by
ethnicity April 2014 to March 2016

Self-identified Ethnicity

White Black Asian Mixed
Gang Concerns Percentage
Yes 5.3 34.0 114 20.6
Don't Know/Missing 12.8 29.1 32.9 20.8
No 81.9 36.9 55.7 58.6
Total (%) 100.0 100.0 100.0 100.0
Total (n) 3,555 1,057 492 510

Source: Data derived from YJB (2017b)

The YJB key characteristics data also shows that a higher proportion of BME
admissions to custody were assessed as a posing a ‘high’ risk to others than white
admissions (see Figure 2.9). 42 percent of all black admissions to custody between
April 2014 and March 2016 were categorised as a ‘high’ risk to others compared to 30
percent of white admissions. Similarly, 34 percent of mixed ethnicity admissions were
regarded as a ‘high’ risk to others. Asian admissions categorised as ‘high’ risk were
slightly higher than white admissions at 31 percent (YJB, 2017b). The percentage of
admissions regarded as a ‘medium’ risk to others was variable across the ethnic
categories (see Figure 2.9). Black and mixed ethnicity admissions had a substantially
smaller proportion of ‘low’ risk compared to white children. Just 12 percent of black
children and 18 percent of mixed heritage children were thought to pose a ‘low’ risk
to others compared to 17 percent of white children and 23 percent of Asian children
(YJB, 2017b). Altogether, the YJB key characteristics data suggest that BME children
are less likely than white children to be viewed as vulnerable by their YOT workers
and that they are more likely to be labelled as potentially violent and gang affiliated.
The official data suggests that black and mixed ethnicity children are more likely to
be apprehended and sentenced for, violent offending. However, the picture is much
more complicated than this. The evidence highlighted so far suggests that racialised

notions of criminality may influence practitioners’ perceptions of BME children.
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Figure 2.9: Admissions to custody by level of risk to others and
ethnicity 2014 to 2016
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Source: Data derived from YJB (2017h)

Ethnic Disparities within Custody

Perceptions of BME children could also have implications for their treatment within
the juvenile secure estate. Whilst in custody, BME children are more likely to be
subjected to Restrictive Physical Interventions (RPIs) whereby ‘force is used [by staff]
with the intention of overpowering’ (YJB, 2017c: 2).2 The use of RPI has
proportionally increased with the overall decline in the numbers of children in juvenile
custody (YJB, 2010a; 2018a). Figure 2.10 demonstrates that this increase has more
significantly impacted BME children. The rate of restraint has typically been higher
for BME children than it has been for white children. Almost half of all physical
restraints in 2016/17 involved the use of ‘high’ levels of force or ‘pain-inducing’
techniques (YJB, 2018a). The use of physical restraint in youth custody has involved

numerous reports of inappropriate use, excessive force, significant harm and has

23 A new system of behaviour management and restraint in YOIs and STCs, known as ‘minimising and
managing physical restraint’” (MMPR), was implemented in 2015. A thematic report by HMIP stated
that MMPR was an improvement on earlier techniques but concluded that there are ‘no completely safe
restraint methods’ (HMIP, 2015a: 10). The report indicated that many children described restraint as
‘painful and distressing’ and highlighted that there was a lack of effective behaviour management as
MMPR was not always used as a last resort.

43



directly lead to the death of one child (Carlile, 2006; HLPR, 2016a; Her Majesty’s
Inspectorate of Prisons (HMIP), 2015a; Allison & Hattenstone, 2016; Medway
Improvement Board, 2016; Townsend & Allison, 2016). It is therefore concerning that

BME children in custody are now more likely to be subjected to RPI.

Figure 2.10: Number of RPIs per 100 Children in the Juvenile
Secure Estate by Ethnicity 2009/10 to 2016/17
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Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

Official statistics also demonstrate that BME children are overrepresented in proven
assaults in the juvenile secure estate. On average, there were 24 assaults per 100 BME
children in custody in 2016/17 compared to 18 per 100 white children (YJB, 2018a).
The rate of assaults in the juvenile secure estate has increased in recent years and the
gap between white and BME children has widened (see Table 2.13). Gooch’s (2017:
81) ethnography of boys in a YOI found that violence was an everyday occurrence in
which boys performed their ‘adolescent masculinities’ regardless of their ethnic
identity. Boys engaged in violence as a survival tactic, to garner respect and to protect
themselves from victimisation (ibid). It is difficult to ascertain whether the heightened
rate of assaults perpetrated by BME children is the result of genuine increased levels
of violence among BME groups or discrepancies in the way that behaviour is

interpreted and recorded by staff. It is possible that this represents a continuation of
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the harsher treatment that BME children receive in the youth justice system more

generally.

Table 2.13: Number of proven assaults in the juvenile secure estate per 100 children by self-
identified ethnicity 2009/10 to 2016/17
Self-identified Ethnicity

Year White BME All Children
2009/10 9 10 9
2010/11 7 10 8
2011/12 9 12 10
2012/13 10 12 11
2013/14 13 18 15
2014/15 14 20 16
2015/16 16 24 19
2016/17 18 24 20

Source: Data derived from YJB (2010a; 2011; 2012; 2013; 2014a; 2015a; 2016; 2017a; 2018a)

Cheliotis and Liebling’s (2006) pivotal study of prisons (including YOIs) found that
ethnic minority prisoners, particularly those who were black, were likely to experience
both direct racial victimisation from inmates and staff as well as discrimination in
decision-making. Black prisoners were often stereotyped by prisoner officers as being
‘troublesome, lazy and sharing an antipathy towards White society’ (Cheliotis &
Liebling, 2006: 294). Most commonly, black prisoners were subject to racial
victimisation through discrimination in decision-making processes which further
restricted and controlled their movements, ranging from higher security categorisation
to the allocation of jobs (ibid). More recently, the Young Review (2014: 20)
highlighted poorer outcomes experienced by BME young men in the adult criminal
justice system. Baroness Young (2014: 48) asserted that the position of BME young
men in society ‘is amplified by their experiences of actual and perceived
discrimination in prison’. It is clear that even in prison, the behaviour of BME people

is ‘more heavily scrutinised’ (Uhrig, 2016: 25).

Phillips’ (2012) study of Rochester YOI found that racism was normalised within
prison, and was regarded as an extension BME young men’s experiences of inequality
and discrimination on the outside. Similarly, Wilson’s (2004) ethnographic study

found that black young men in custody employed coping strategies learned from their

45



routine dealings with the police both inside and outside of the prison. Black prisoners
learned to keep quiet and look out for one another, their lack of confidence in the
system was also reflected in a reluctance to report racism. Certainly, HMIP surveys
suggest that BME children in custody have poorer relationships with staff and that
they are less likely to feel respected (for example, see HMIP, 2014a; 2014b; HMIP,
2015b; HMIP, 2016; HMIP, 2017). In fact, BME children report worse experiences of
custody than white children overall (Barn, Feilzer & Hardwick, 2018).

Taken together, this information suggests that BME children are more likely to be
viewed as dangerous upon entering custody, and disproportionately likely to find

themselves in further trouble when inside.

Overrepresented and Overlooked: Gypsy, Roma and Traveller Children

Through exploration of the official data and academic literature, this chapter
demonstrates significant overrepresentation of black and mixed ethnicity children at
all stages of the youth justice process, from first interactions with the police, through
to disproportionate use of sanctions in the juvenile secure estate. However, the
discussion so far neglects a small, albeit important group of children who are also

disproportionality criminalised in England and Wales.

The broad ethnic categories employed in the official data cannot tell us about
marginalised groups within categories and this is particularly pertinent when it comes
to children who identify as Gypsy, Roma or Traveller (GRT).?* The YJB has failed to
properly monitor GRT children in the youth justice system since it relies on 2001
census classifications of ethnicity which do not capture GRT identities (The Traveller
Movement, 2016b).2> Such deficits in data recording practices have meant that
ministers ‘are unable to determine the actual number’ of GRT children in the juvenile

secure estate (Slaughter, 2015 as quoted in HC Deb 1 February 2017, cc348 —

24 The category ‘Gypsy, Roma and Traveller’ is a broad one which encompasses a number of different
identities. The use of such a category should be view as a ‘problematic necessity’ for the research (see
Chapter Four).

% Romany Gypsies and Irish Travellers are legally recognised as ethnic groups and are thus protected
from discrimination by the Race Relations Act 2000 and the Human Rights Act 1998 (Equality and
Human Rights Commission, 2009).
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355WH). GRT communities have extremely high levels of disadvantage in relation to
education, health, employment, accommodation and justice (Cemlyn et al., 2009;
EHRC, 2009b). GRT people in England and Wales are subject to multiple and
complex forms of exclusion across a range of social and political contexts (Cemlyn et
al., 2009) and have been described by Her Majesty’s Chief Inspector of Prisons as the
most excluded group in the UK (HMIP, 2014c).

According to HMIP survey data, 10 percent of children in STCs and 7 percent of boys
in YOIs identified as GRT in 2016/17 (HMIP, 2017).25 Census data estimates that less
than 0.01 percent of the general population in England and Wales identifies as Gypsy
or Irish Traveller (ONS, 2014). Roma people are not distinguishable from the ‘white
other’ census category, however, research from University of Salford estimated that
there are around 200,000 Roma people in England and Wales (Brown, Scullion &
Martin, 2013). The stark overrepresentation of these groups is simply not captured by
the official data. Cemlyn et al., (2009) contend that GRT children and young people
experience accelerated criminalisation at all levels of the youth justice system. Whilst
in the system, GRT individuals are subjected to racism and discrimination which
culminates in heightened negative experiences of custody and increased suicide rates
of GRT prisoners (Cemlyn et al., 2009; Gabhann, 2011). The Commission for Racial
Equality (2003: 94) has stated that the restriction of liberty and regulation which are
central to custodial institutions may have a greater ‘shock effect’ for people

accustomed to Traveller lifestyles.

GRT children and young people are a clearly vulnerable group which have been
largely overlooked by practitioners, academics and policymakers (Cemlyn et al.,
2009; HMIP, 2014c; Traveller Movement 2016a; 2016b; Ureche & Franks, 2007).
Recently, the Lammy Review (2017) made cursory reference to the overrepresentation
of GRT groups in both the juvenile and adult secure estate. It is clear that greater
commitment from government and further research is needed in order to understand
and interrogate the overrepresentation of GRT children in the youth justice system in

England and Wales.

26 HMIP data could also underestimate the true number of GRT children in custody since negative
stigma may prevent some children from disclosing their ethnic identity (Department for Communities
and Local Government, 2012: 26).
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Conclusion

This chapter has drawn together the official data and academic literature in relation to
ethnicity and the youth justice system. In doing so, it has provided clear evidence of a
longstanding and intensifying ‘multiplier effect’ whereby BME children are treated
progressively more punitively at all stages of the youth justice system (Goldson &
Chigwada-Bailey, 1999).

This chapter has cast doubt on the perception that BME groups are more likely to
commit crime, or to commit certain types of offences. It has argued that longstanding
racialised narratives which are particularly harmful to black children, can impact the
ways in which children come into contact with the youth justice system and how they
are perceived when they do. The disproportionately harsh treatment of black children,
and to a lesser extent mixed ethnicity children, is evident from the first point of contact

with the police right through to experiences within the juvenile secure estate.

This chapter has emphasised the importance of early interactions with the police and
how disproportionality which occurs at the point of entry, has implications for the
levels of BME children in the rest of the youth justice system. It has shown that
operational policing decisions lead to disproportionate levels of BME children
entering the youth justice system. Geographical, social and economic factors do seem
to play a role in the excessive policing of certain communities, however, this cannot
tell the whole story. We must come to the conclusion that “visible” ethnicity plays a

role in contact and outcomes.

This chapter has also shown that black and mixed ethnicity children are increasingly
overrepresented in the most punitive sentencing outcomes and as a result of this,
account for a considerable bulk of children in penal custody. It is difficult to
disentangle the factors which drive disproportionality at the level of sentencing,
although there does seem to be some evidence for differential treatment on the basis
of ethnicity and racialised assumptions about ‘gang’ membership (these issues are
explored further in Chapter Five). Most importantly, this chapter has illustrated that

the contraction of the youth justice system has been accompanied by a corresponding
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increase in the proportion of BME children in the youth justice system in general, and

the secure estate in particular.

It has shown that disproportionality is also apparent in the assessment and treatment
of children within youth custody. BME groups are less likely to be viewed as
vulnerable by professionals and more likely to be sanctioned when inside. However,
in order to determine the precise nature of this experience, qualitative work with BME

child prisoners is imperative. This is beyond the scope of this research.

This research has built upon and extended previous work which has identified ethnic
disproportionality in relation to black groups as the chief concern. However, it has also
outlined the significant overrepresentation of GRT children in youth custody. An issue
which requires further attention from researchers and a commitment from central
government. This thesis now turns to another group of children which are
disproportionately represented in the youth justice system and the juvenile secure

estate: looked after children.
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Chapter Three Looked after Children in England and Wales: The

Complex Relationships between ‘Care’ and Youth

Justice Experience

Introduction

This chapter explores the disproportionate representation of looked after children in
the youth justice system in general, and the secure estate in particular in England and
Wales. It demonstrates that looked after overrepresentation is not as well documented
as it is for BME children. However, the best available estimate suggests that around
half of all children in the juvenile secure estate have been looked after at some point
in their lives (PRT, 2016). This chapter firstly outlines what it means for a child to be
looked after in order to contextualise the discussion. It demonstrates that looked after
children are a particularly vulnerable group and so we should be concerned about their
criminalisation. It then outlines the available quantitative data available in order to
interrogate the nature and extent of overrepresentation before moving on to potential
drivers. These drivers are discussed along three main themes including: the
overlapping characteristics of looked after children and children in the youth justice
system, poor ‘care’ experiences, and unnecessary criminalisation. It concludes that to
focus on individualised explanations of youth justice involvement does a disservice to
vulnerable children who are disadvantaged in myriad ways. This chapter ultimately
determines that the relationship between ‘care’ experience and youth justice
involvement is a complex one, and that some looked after children are pushed further

into the system as a result of wider factors over which they have no control.

‘Looked After’ Children: Definitions and Demographics

The definition of a ‘looked after’ child in England and Wales is underpinned by
numerous pieces of legislation and a plethora of statutory guidance. In England and
Wales, children are looked after under the Children Act 1989, which has been
amended by a number of pieces of legislation including: Children (Leaving Care) Act
2000, the Adoption and Children Act 2002, Children Act 2004, and the Children and
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Young Persons Act 2008. In Wales, looked after status is also governed by Section 94
of Social Services and Well-being (Wales) Act 2014.2" The Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (LASPO) has also made changes to looked after
status. The establishment of LASPO created a new youth remand framework; under
Section 91, a child who is refused bail can be remanded to local authority
accommodation or the juvenile secure estate. As of 3rd December 2012, a child who
is remanded to the juvenile secure estate is treated as looked after by the designated
local authority, regardless of whether he/she was looked after prior to detention. In
England and Wales, there are three main routes in which a child can become looked
after by the local authority, including: court orders made under Section 31 of the
Children Act 1989, accommodation arrangements under Section 20 of the Children
Act 1989, and through police protection or involvement with the youth justice system
(Zayed & Harker, 2015). Looked after children are an administratively defined
population which includes children who are perceived as needing some form of
separation from their birth family (Bullock and Gaehl, 2012). However, some children
do remain with their birth parents when they are looked after (DfE, 2017a). When a
child is looked after, the whole local authority and partner agencies take on the role of
‘corporate parenting’ and in doing so must ‘act as the best possible parent... and to

advocate on his/her behalf to secure the best possible outcomes’ (DfE, 2015a: 15).

Legal Status and Category of Need

In England and Wales, the majority of looked after children are subject to a Care Order
under Section 31 of the Children Act 1989.28 Care Orders account for 69.5 percent of
looked after children in England and 77.9 percent of looked after children in Wales
(DfE, 2017a; StatsWales, 2018a). The second most common legal status is a voluntary
agreement under Section 20 of the Children Act 1989.%° A fifth of children in England,

and just over one in ten children in Wales, were looked after under such agreements

27 Under this legislation, a child is considered looked after when he or she is in the care of the local
authority or is provided with accommodation by the local authority ‘in the exercise of any functions
which are social services functions’ (Section 94).

28 A Care Order is an order made by the court which places the child in the care of the local authority.
29 Section 20 relates to the local authorities” duty to provide accommodation for a child requires it. This
relates to children where no one has parental responsibility, children that have been lost or abandoned
and children where the person who has responsibility can no longer provide suitable accommodation.
Where a person has parental responsibility, Section 20 must be agreed to. This is sometimes called a
‘voluntary agreement’.
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in 2017 (DfE, 2017a; StatsWales, 2018a). In England, 7.5 percent of looked after
children were subject to a placement order under Section 21 of the Adoption and
Children Act 2002.%° The official data regarding the legal status of looked after
children in England is disaggregated into more detailed categories than it is for
children in Wales (see Appendix 3A). The data indicated that less than 1 percent of
children were freed for adoption, detained for child protection or classified as having
a ‘youth justice legal status’ in 2017 (DfE, 2017a).3! In Wales, children who are not
subject to a Care Order or voluntary agreement under Section 20 are grouped under
‘Remand, Detained or Other Compulsory Order’ or ‘Other Legal Statuses’ and
accounted for around 10 percent of all looked after children in 2017 (StatsWales,
2018a).

Official figures indicate that nearly all looked after children in England and Wales
gained their looked after status through circumstances beyond their control (DfE,
2017a; StatsWales, 2018b). In England, 61.4 percent of children were looked after
because of abuse or neglect in 2017. A further 15.3 percent were looked after because
of family dysfunction, 8.3 percent were looked after because their family was in ‘acute
stress’ and 7 percent because of absent parenting. Over 6 percent of children were
looked after because of their own or their parent’s disability and a very small
proportion (0.1 percent) were looked after because of low income. Just 1.5 percent of
children in England were looked after because of their own behaviour (DfE, 2017a).
Figure 3.1 demonstrates close convergence between the reasons for becoming looked
after in England and in Wales. In the last decade, figures for England have remained
broadly consistent, however, there have been some fluctuations in Wales (see
Appendix 3B).

30A placement order is an order made by the court which gives a local authority the legal authority to
place a child for adoption.

31 “Youth justice legal statuses’ includes children placed in local authority accommodation under
Section 38(6) of PACE and from 30th December 2015, children remanded under LASPO.
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Figure 3.1: Looked after children in England and Wales by
category of need 2017
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Source: Data derived from DfE (2017a) and StatsWales (2018b)

The official statistics have consistently shown that the vast majority of children
become looked after principally because of difficulties in their home life. Fitzpatrick
(2009: 211) has asserted that ‘by virtue of their “looked after” status, as well as
because of the reasons that brought them into “care” in the first place, children in the
care of the state represent one of the most disadvantaged and marginalised groups in
society’. Certainly, many children who are looked after have had negative experiences
of childhood and family life, and ultimately they are likely to be very vulnerable and
damaged individuals (Hart, 2006; Akister, Owens & Goodyer, 2010; Blades et al.,
2011; Action for Children, 2014; Berens & Nelson, 2015; Schofield et al., 2015). The
issue of pre-care experience and the potential impact on looked after

overrepresentation in the youth justice system is explored later in this chapter.
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Placement Type

It is clear that the definition of ‘looked after’ encompasses an array of children with
varying legal statuses, who enter the system under a range of different circumstances.
The experience of being looked after is also incredibly diverse and one of the reasons
for this is the variety of placement types available. A looked after child may be given
a foster placement with a relative or friend or a designated foster carer, or they may be
placed for adoption or be living with their own parents (Zayed & Harker, 2015). Older
looked after children may live independently or in semi-independent accommodation.
Some looked after children are placed in secure units, children’s homes or hostels (HM
Government, 2015).32 Other children are placed in care homes, family centres and
mother and baby units, YOIs and residential schools (Zayed & Harker, 2015).

In 2017, nearly three quarters of looked after children were accommodated in foster
placements in England and Wales (DfE, 2017a; StatsWales, 2018c). One in ten looked
after children in England were accommodated in secure units, children’s homes or
semi-independent arrangements. This was the second most common placement
category. Just 6.0 percent of looked after children in England were placed with their
parents compared to 13.3 percent of children in Wales (DfE, 2017a; StatsWales,
2018c). The placement data for England and Wales is not directly comparable since
each dataset employs different categories to record placement type (see Appendix 3C).
Nonetheless, the spread of placement types suggests that the experience of being
looked after is not homogenous. It is important to keep this in mind when considering
the experiences of, and different outcomes for, looked after children in England and
Wales.

The Looked After Population: Trends and Demographics

The number of looked after children has gradually increased over the last decade and
is at its highest point since 1985 (DfE, 2017a; StatsWales, 2018a; Zayed & Harker,
2015). On 31 March 2017, there were 78,615 children looked after by local
authorities in England and Wales compared to 64,995 in 2003 (ONS, 2004a; 2018a;

32 There are currently only 15 secure units in England (DfE, 2017a), meaning that children in these
placements are more likely to be placed further away from their home area.
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StatsWales, 2018d).3® This increase cannot be attributed to an overall growth in the
number of children; there has been substantial increases in the rate of looked after
children in England and Wales (see Table 3.1). In 2017, 62 per 10,000 children were
looked after in England and 95 per 10,000 children were looked after in Wales (DfE,
2017a; StatsWales, 2018d). Over half of all looked after children were old enough to
be processed in the formal youth justice system (Ministry of Justice, 2015b); 59.6
percent of looked after children in England and 52.9 percent of looked after children
in Wales were aged 10 years and above (DfE, 2017a; StatsWales, 2018e). These
figures have remained relatively stable (see Appendix 3D). Additionally, boys were
disproportionately represented in the looked after population constituting 56.4 percent
of looked after children in England and 59.8 percent of looked after children in Wales
(DfE, 2017a; StatsWales, 2018e). This gender imbalance has been a consistent feature
of the looked after population in England and Wales (see Appendix 3E).

33 The data o looked after children in England is available for the year 1993 onwards (ONS, 2004a)
whereas the data for Wales is available for 2003 onwards (StatsWales, 2018a). In the interests of
consistency, the data for England prior to 2003 is not presented in this analysis.
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Table 3.1: Number and rate of looked after children in England and Wales from 2003 to 2017

Country
England Wales
Number of looked Rate per 10,000 Number of looked Rates per 10,000

Year after children children after children children

2003 60,800 55 4,195 64
2004 61,100 55 4,320 66
2005 60,900 55 4,390 67
2006 60,300 55 4,535 70
2007 60,000 55 4,645 72
2008 59,400 54 4,635 72
2009 60,900 55 4,695 73
2010 64,400 58 5,160 81
2011 65,520 59 5,410 85
2012 67,050 59 5,720 90
2013 68,070 60 5,765 a1
2014 68,820 60 5,745 a1
2015 69,500 60 5,615 89
2016 70,450 60 5,665 90
2017 72,670 62 5,945 95

Source: Data derived from ONS (2004a; 2005a; 2006a), DfE (2010a; 2011a; 2012a; 2013a; 2015;
2016a; 2017a) and StatsWales (2018d)

The official data also indicates that some groups of BME children are
disproportionately represented within looked after cohorts. Official figures
demonstrated that black and mixed ethnicity children were overrepresented in the
looked after population in both England and Wales. Asian children and white children
were underrepresented (see Table 3.2). Such patterns echo those found in the youth
justice data although they are not as pronounced (see Chapter Two). The proportion
of black and mixed ethnicity children in the looked after system in England remained
largely unchanged as the overall number of looked after children increased (see
Appendix 3F). However, there were slight increases in the proportion of Asian and
other ethnic groups. In Wales, the increase in looked after children was accompanied
by a proportional increase of all BME groups (see Appendix 3F). Ethnic
disproportionality in looked after populations is most likely the result of
socioeconomic factors rather than ethnicity itself (Bywaters et al., 2014). This is

important to bear in mind when considering the intersections between ethnicity,
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looked after status, and youth justice involvement which is returned to later in the
thesis.

Table 3.2: Ethnicity of children in the general population and looked after population in England
and Wales 2017

Ethnicity
Not
White  Black Asian Mixed Other Stated  Total
Country Population Percentage (%)
Looked After
Children 74.7 7.2 4.7 9.1 34 0.9 100.0
General
England Population 78.5 5.0 10.0 5.2 1.3 - 100.0
Looked After
Children 92.9 1.3 15 3.3 1.0 - 100.0
General
Wales Population 93.4 0.8 3.0 2.1 0.8 - 100.0

Source: Data derived from DfE (2017a), ONS (2011) and StatsWales (2018f)

The official data for England contains more detailed ethnic categories than Wales and
has included classifications for Irish Traveller and Gypsy/Roma children since 2009
(DfE, 2010a). The numbers of Irish Traveller and Gypsy/Roma children have
increased significantly since recording began. In 2017, 90 Irish Traveller children
were looked after compared to just 20 in 2009. In the same period, the numbers of
Roma/Gypsy children increased to 280 from 30 (DfE, 2010a; 2017a). Such numbers,

although small, constitute a substantial rise which cannot be ignored.

It has already been established that black children, mixed ethnicity children and GRT
children are disproportionately criminalised in England and Wales (see Chapter Two).
Therefore, the demographic characteristics of looked after populations in England and
Wales mean that they are already at an increased risk of youth justice involvement.
Moreover, the majority of looked after children meet the threshold for the age of
criminal responsibility and so can be subject to youth justice intervention (Ministry of
Justice, 2015b). The increasing number of looked after children means that
understanding the routes between systems of ‘care’ and ‘justice’ is especially pressing.

This chapter now explores the nature and extent of looked after overrepresentation in
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the youth justice system, before considering the factors which drive such

disproportionality.

Looked After Children in the Youth Justice System and Juvenile Secure Estate

It is clear that looked after children are a particularly vulnerable group. It is deeply
concerning then that there is currently no central record of the number of looked after
children in the youth justice system and the juvenile secure estate in England and
Wales (HMIP, 2011; PRT, 2016). The official data published by the DfE, Ofsted and
StatsWales on looked after placements cannot tell us how many children were held in
the juvenile secure estate. The Laming Review concluded that ‘[t]here is no reliable
source of published data on the numbers of looked after children in custody’ (PRT,
2016: 147). Nonetheless, there is some limited official data pertaining to looked after
children in the youth justice system. The DfE has published information on looked
after children in England who have been cautioned or convicted since 2001 (ONS,
2001). This data indicates that the vast majority of looked after children are not
involved with the youth justice system. However, it does show higher levels of youth
justice involvement compared to children in the general population. Table 3.3
indicates that looked after children were more likely to be cautioned or convicted than
children in the general population and that this gap has widened substantially since
2009/2010.3* Looked after children are now approximately five times more likely to
receive a caution or conviction than children in the general population (DfE, 2017a).
When this data is broken down by age, it becomes apparent that looked after children

aged between 16 and 17 years are most at risk of criminalisation (see Appendix 3G).

34 Data concerning looked after children who received a caution or conviction during the year was
initially part of the ‘outcomes for looked after children’ datasets but later became a part of the broader
‘children looked after in England’ statistical releases. As a result of this change, the data is not directly
comparable. The numbers of looked after children cautioned or convicted before 2009/10 were rounded
to the nearest hundred (ONS, 2009) whereas numbers are rounded to the nearest 10 in later statistical
releases (DfE, 2011b). Moreover, the percentages of looked after children cautioned or convicted are
rounded to the nearest whole numbers in more recent datasets while percentages were given to one
decimal place in earlier releases. Consequently, the percentage data presented in Table 3.3 has been
rounded to the nearest whole number for the sake of consistency.
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Table 3.3: Looked after children and all children convicted or subject to a final warning or
reprimand in England 1999/00 to 2016/17

Number of looked after Proportion of looked Proportion of all children
children convicted or after children convicted  convicted or subject to a
subject to a final warning or subject to a final final warning or
or reprimand during the warning or reprimand reprimand during the

Year year during the year (%) year (%)
1999/00 2,800 11 4
2000/01 2,800 10 4
2001/02 2,700 10 4
2002/03 2,800 10 3
2003/04 2,800 9 3
2004/05 2,800 9 4
2005/06 2,900 10 4
2006/07 2,900 10 4
2007/08 2,600 9 4
2008/09 2,600 9 4
2009/10 2,400 8 3
2010/11 2,210 7 2
2011/12 2,060 7 2
2012/13 1,840 6 1
2013/14 1,710 6 1
2014/15 1,630 5 1
2015/16 1,640 5 1
2016/17 1,590 5 1

Source: Data derived from ONS (2001; 2002; 2003, 2004b; 2005b; 2006b; 2007; 2008; 2009; 2010)
and DfE (2010b; 2011b; 2012b; 2013b; 2014b; 2016b; 2017b)

The number of looked after children who were convicted or subject to a final warning
or reprimand fell by a third between 2009/10 and 2016/17 (DfE, 2010b; 2017a). In the
same period, the overall number of youth cautions and convictions fell by over three
quarters (see Chapter One). The House of Commons Justice Committee (2013: 10)
stated that ‘looked after children have not benefited from the shift towards a more
informal approach to minor offending to the same extent as other children’. The
official data supports this assertion. Moreover, the DfE data may actually
underestimate the extent of criminalisation in the looked after population. Looked after
data on cautions and convictions includes only those who have been looked after for

a continuous period of at least 12 months prior to the data collection date (DfE, 2017a).
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In 2017, this sample comprised 35,110 children, roughly a third of all children who
were looked after during the year (DfE, 2017a). Therefore, this data neglects the
mayjority of looked after children. Moreover, this data cannot tell us anything about the
nature of looked after youth justice involvement since it does not detail the categories
of offences which children have been sanctioned for, or the type and severity of the

sanction.

The official YJB data regarding looked after children in the youth justice system is
also severely lacking.®® YOTSs are required to make an assessment of all children who
enter the youth justice system and to previous and/or current looked after status (YJB,
2014b).%® However, in practice the completeness and quality of the data varies
enormously. In a thematic review of looked after children in custody, a third of
safeguarding staff claimed that Asset data was ‘often inaccurate, incomplete or lacking
in sufficient detail’ (HMIP, 2011: 11). Moreover, a YJB funded analysis of the needs
of children in the juvenile secure estate revealed that ‘complete [administrative] data
were rarely available on each individual’ (Gyateng et al., 2013: 2). In the study,
information on looked after status was available for 87 percent of all Asset data cases.
Where the data was available, it was revealed that 40 percent of children in SCHs, 36
percent of children in STCs and 26 percent of children in YOIs were currently looked
after or had been at some point in their lives (ibid). Post-court report information
highlighted similar proportions of looked after children in secure establishments
(ibid).

Unfortunately, police recording practices regarding looked after children are also
unsatisfactory. There is no statutory obligation for police officers to record the looked
after status of children they come into contact with (APPG for Children, 2014a; 2014b;
HLPR, 2016b; 2017a; 2017b). An inquiry into children and the police revealed that

3% The YJB collects information about looked after status, but this data is not published as part of the
youth justice statistics.

3 In 2016, a new tool for assessing children in contact with the youth justice system was rolled out
across England and Wales, which replaced the Asset system. The AssetPlus system was intended to
build on previous assessment tools and learn from the academic literature in order to provide a more
holistic assessment (YJB, 2014c). It will perhaps be some time before we can conclude whether or not
the AssetPlus protocol has been more consistently and vigorously applied. Nonetheless, the evidence
concerning Asset suggests that it is not the actual protocol that needs to change, but the recording
practices that go with it. Without a statutory obligation to record and publish the data, the future is
uncertain (PRT, 2016).
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police forces were unable to provide data on the number of stop and searches carried
out on looked after children (APPG for Children, 2014b). Moreover, the HLPR
submitted an FOI request to all police forces in England and Wales for data on the
number of calls made to children’s homes. The request yielded poor results and
revealed that data was not being effectively or consistently recorded, collected or
monitored (HLPR, 2016a). Therefore it is incredibly difficult to ascertain the extent to
which looked after children in children’s homes might experience police intervention.
Olivia Pinkney, National Policing Lead for Children and Young People, confirmed
that improved outcomes for looked after children are ‘impossible’ without better
policing data (National Police Chiefs Council (NPCC), 2016).3 It is clear that the
official data pertaining to looked after children and the youth justice system is
extremely limited. In order to understand the nature and extent of looked after

overrepresentation, it is therefore necessary to consider alternative sources of data.

One such source of data is the HMIP surveys of children in the juvenile secure estate
which have been carried out since 2001/03 (HMIP, 2003). The survey records the
characteristics and experiences of children in custody using a series of closed
questions. Survey results were originally disaggregated by gender (see Appendix 3H)
but are now divided into STCs and YOIs.® Children in SCHs are not surveyed by
HMIP. In early surveys, children were asked whether they had ever been in foster care
or a children’s home (HMIP, 2003; Tye, 2009; Worsley, 2006). However, surveys
have included the term ‘local authority care’ since 2010/2011 (Kennedy, 2013;
Murray, 2012; Prime, 2014; Redmond, 2015; Simmonds, 2016; Summerfield, 2011,
Taflan, 2017).%° The surveys indicate that looked after children have continually been
overrepresented in the juvenile secure estate, although the extent of this
overrepresentation has varied (see Table 3.4). Nevertheless, the share of children in
YOIs who reported having been in local authority care has increased annually.

Redmond (2015: 6) noted how such proportions had ‘risen sharply over the last five

37 In 2015, the NPCC attempted to remedy this by placing considerations for looked after children at
the forefront of the national policing strategy (NPCC, 2015; 2016b).

38 The very low numbers of girls in youth custody mean that it is no longer appropriate to disaggregate
statistics by gender. In July 2013, the government announced plans to decommission all YOI places for
girls as part of a wider strategy to reduce the juvenile secure estate (Kennedy, 2013). Consequently,
there are no survey results for girls in YOlIs after 2011/2012.

39 See Appendix 31 for detailed information about the questions used in HMIP surveys to determine
looked after status.
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years’. Much like BME children, the apparent increasing proportion of looked after
children in YOIs has coincided with the overall decrease in the number of children in
custody (YJB, 2018a). HMIP survey data also indicates that children with local
authority care experience are significantly less likely to report that it is their first time
in custody. In 2016/17, 37 percent of children who reported having been in local
authority care said that it was their first time in a YOI, SCH or STC compared to 71
percent of children who had not been in care (HMIP, 2017). Figure 3.2 illustrates that
these results have been broadly consistent across the surveys.

Table 3.4: Proportion of children who reported having been in local authority care 2012/13 to
2016/17

Custody Type
STC* YOI
Year Percentage
2012/13 - 33
2013/14 - 33
2014/15 52 38
2015/16 39 37
2016/17 38 42

Source: Data derived from HMIP annual surveys of children in custody (Kennedy, 2013; Prime,
2014; Redmond, 2015; Simmonds, 2016; Taflan, 2017)

40 Survey data which compares the responses of children who reported having been in local authority
care with children who had not been in local authority care was first made available in 2013 (Murray,
2013).

41 HMIP surveys of children in STCs did not include a question about local authority care until 2014/15
(Elwood, 2013).

62



Figure 3.2: Children who reported that it was their first time in an
SCH, STC or YOI by local authority care

2011/12 2012/13 2013/14 2014/15 2015/16 2016/17
Survey Year

Proportion of Children (%)
= N w N al o) ~ ©
o o o o o o o o

o

Children who have been in local authority care
m Children who have NOT been in local authority care

Source: Data derived from HMIP surveys of children in custody (Murray, 2015; Kennedy, 2013; HMIP,
2014; HMIP, 2015b; 2016; 2017)

HMIP surveys also suggest that looked after children constitute some of the most
vulnerable in the juvenile secure estate. Survey data demonstrates that children who
have been in local authority care report significantly higher levels of disadvantage,
including: having a disability, emotional or mental health problems, drug problems,
limited educational engagement and achievement and to have children of their own
(Murray, 2015; Kennedy, 2013; HMIP, 2014; HMIP, 2015b; HMIP, 2016; HMIP,
2017). Children with local authority care experience in YOIs are significantly less
likely to know where they are going to live after release and more likely to believe that
they will encounter problems after custody (HMIP, 2016; 2017).

Nonetheless, there are still problems with the HMIP data. The vague wording of the
questions employed could lead to different interpretations of their meaning. The use
of closed questions means that the survey will inevitably fail to capture the many

nuances of looked after status outlined in this chapter. Additionally, it is not always
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appropriate to ask a child about their status since they do not always know if they have
been looked after (Hart, 2006). The information is also limited in that it does not tell
us whether a child was looked after at the time of their offence, which can be a crucial
factor in understanding routes into the youth justice system (Darker, Ward &
Caulfield, 2008; Hayden, 2010; HLPR, 2016a; 2018b; Schofield et al., 2015; Shaw,
2014; Taylor, 2006). Despite these limitations, HMIP surveys have constituted ‘one
of the best estimates of the overall proportion of looked after children in custody’
(HMIP, 2011: 9). Given the lack of official data, HMIP surveys are an invaluable,
albeit flawed, source of data on the issue.

In 2016, Lord Laming chaired an independent review into looked after children in the
youth justice system, which collated and analysed official data as well as unpublished
figures provided by the YJB (PRT, 2016). The review determined that the available
data on looked after children was ‘likely to under-estimate the true figures
significantly’ and posited that ‘up to half of children and young people in custody at
any one time are, or have been, looked after’ (PRT, 2016: 147). The review also
obtained survey data from over 100 local authorities in relation to looked after children
and youth justice involvement. Survey results indicated that looked after children who
come into contact with the police are more likely be convicted (rather than receive a

caution or conditional caution) than children in the general population (see Table 3.5).

Table 3.5: Laming Review local authority survey data

Disposal Total Total
Children in the Youth Justice System Cautions Convictions (%) (n)
Looked After Children 334 66.8 100.0 1,648
All Children 39.3 60.7 100.0 51,040

Source: Adapted from PRT (2016: 143)

Taken together, this data suggests that looked after children are more likely than non-
looked after children to receive harsh sanctions when they come into contact with the
youth justice system. In this regard, the issues facing looked after children are not
dissimilar to those facing BME children. This is further compounded by the fact that
many looked after children in the juvenile secure estate also belong to an ethnic

minority group.
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The Intersections between Ethnicity and Looked After Status

In 2016/2017, a third of BME children in custody reported having been in local
authority care at some point in their lives (HMIP, 2017). An analysis of unpublished
Y JB data conducted as part of the Laming Review found that approximately 44 percent
of looked after children in custody were BME (PRT, 2016: 65). This is three times
higher than the proportion of BME children in the general population, and almost
twice the proportion of BME children in the looked after population (DfE, 2017a;
ONS, 2011; StatsWales, 2018a). This figure included children who gained looked after
status through LASPO and while BME children are significantly overrepresented
among children on remand (see Chapter Two), this fact alone cannot account for the
large proportion of BME in custody with looked after status. One must conclude that
there is considerable overlap between looked after children in custody and BME
children in custody.

Currently, there is very little known about BME looked after children in the youth
justice system in England and Wales. Upon reviewing the literature, Staines (2016: 9)
concluded that the interplay between ethnicity, looked after status and youth justice
involvement is a ‘significantly neglected area of research’. In a review of the youth
justice system, Charlie Taylor (2016) offered no mention of BME looked after
children, although he did acknowledge the two groups separately.*? In the Laming
Review, BME young people expressed that their ethnicity had compounded their
disadvantages as looked after children (PRT, 2016).

Much of the work concerning the intersections between ethnic identity, child-welfare
and youth justice involvement comes from the USA and Australia and relies on
analyses of quantitative data*®. Studies from the USA have indicated that African-
American children in child-welfare systems have the higher rates of youth justice

involvement and incarceration than all other ethnic groups (Goodkind et al., 2012;

%2 Taylor’s (2016) Review of the Youth Justice System included both looked after children and BME
children, however, BME children received noticeably less coverage (see Chapter Two).

43 Examples from the USA include: Goodkind et al.. (2012), Jonson-Reid (2002), Jonson-Reid and
Barth (2000), Ryan, Hernandez, and Marshall (2007), Ryan et al., (2010) and Ryan, Testa and Zhai
(2008). Examples from Australia include: Doolan et al., (2013), Malvaso and Delfabbro (2015),
Malvaso, Delfabbro and Day (2017) and Stewart, Livingstone and Dennison (2008).
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Jonson-Reid & Barth, 2000; Ryan et al., 2010; Ryan, Testa & Zhai, 2008). In a study
of three American cities, child-welfare involved African-American males had the
highest risk of youth justice involvement (Cutuli et al., 2016). In another study,
African-American children who were arrested for the first time were twice as likely to
be child-welfare involved as children of all ethnicities (Ryan, Hernandez & Marshall,
2007). However, a survey of children in child-welfare systems found no differences
in delinquent behaviour across ethnic groups (Grogan-Kaylor et al., 2008). It is
therefore likely that disproportionate youth justice involvement is related to
discrepancies in the treatment of ethnic minority children in the justice system in the
USA (Goodkind et al., 2012). Indeed, child-welfare involved African-American youth
were less likely to have their case dismissed than child-welfare involved white youth
(Ryan et al., 2007). Furthermore, Herz, Ryan and Bilchik (2010) found evidence that
child-welfare involved African-American children received harsher outcomes than
their white peers. This literature suggests that BME looked after children are

disadvantaged in youth justice systems precisely because of their ethnicity.

Similar findings are apparent in the Australian research. Birth cohort studies indicated
that Indigenous Australian (including Aboriginal and Torres Strait Islander) children
in child-welfare system had greater youth justice involvement than their non-
indigenous peers (Doolan et al., 2013; Malvaso & Delfabbro, 2015; Stewart,
Livingstone & Dennison, 2008). Researchers have posited that this is likely related to
systemic bias in both placement and policing decisions regarding minority children
(Doolan et al., 2013; Malvaso & Delfabbro, 2015; Malvaso, Delfabbro & Day, 2017).
Moreover, Indigenous children were found to have greater formal and informal contact
with the police, which can lead to higher levels of criminalisation (Malvaso, Delfabbro
& Day, 2017). Doolan et al., (2013: 307) concluded that ultimately it was a
combination of factors, including socio-economic status, which provided the ‘tipping
point” for greater youth justice involvement among Indigenous youth in systems of
‘care’. Certainly, the international research suggests that there is a complex
relationship between ethnicity and involvement in systems of welfare and justice,

which warrants further investigation.

All the available evidence points to a substantial overrepresentation of looked after

children in the youth justice system, particularly in the juvenile secure estate. This
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problem also appears to have worsened as the overall numbers of children in the youth
justice system have fallen. Additionally, it is likely that there is considerable overlap
between BME children and looked after children in custody. Until very recently,
looked after children in the youth justice system had received limited mainstream
political attention (Fitzpatrick, 2009; HMIP, 2011; PRT, 2016; Taylor, 2006). This is
exemplified in the lack of official data outlined above. Over a decade ago, Hart (2006:
4) stated that:

‘[W]e do not know how many [looked after children] there are [in custody] or
what their exact care status is. The reason for this lack of data is the way each

agency defines, collects and shares information.’

We are still unable to determine the exact number of looked after children in the youth
justice system and the juvenile secure estate. It is therefore imperative that qualitative
data is obtained and analysed to further explore the nature and extent of looked after
overrepresentation (see Chapter Six). This chapter now considers the potential drivers

of disproportionality in relation to looked after children.

Overlapping Biographies: Looked After Children and Children in the Youth

Justice System

This chapter demonstrates that deficiencies in the available quantitative data mean that
it is difficult to determine the precise nature and extent of looked after
overrepresentation. However, it determines that there is a problem which needs to be
addressed. This research also aims to interrogate the potential driving factors which
lead to such overrepresentation of looked after children. One factor which is important
to consider, is the adverse life experiences of children in the looked after system,
which might contribute to their youth justice involvement. There is considerable
overlap between the biographies of looked after children and children in the youth
justice system (Bebbington & Miles, 1989; Darker, Ward & Caulfield, 2008; Shaw,
2014; Schofield et al., 2014; 2015). Looked after children are disproportionately
likely to experience abuse and neglect, chaotic family life, trauma and loss, poverty,
poor educational achievement, speech, language and communication difficulties,

mental health problems, and to be exposed to offending behaviours of peers (Blades
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et al., 2011; Bryan, Freer & Furlong, 2007; Bullock & Gaehl, 2012; Bywaters et al.,
2014; Darker, Ward & Caulfield, 2008; Dunleavy & Leon, 2011; Shin, 2004; Moore,
Gaskin & Indig, 2013; Staines, 2016; Traube et al., 2012). This has led some
researchers to suggest that the link between criminalisation and looked after status
may be largely due to shared characteristics (Darker, Ward & Caulfield, 2008;
Schofield et al., 2014; 2015).

Looked after children are likely to have been exposed to a multitude of adverse
experiences prior to becoming looked after. Fisher (2015) conducted a review of the
literature regarding early adverse childhood experiences (ACEs). He concluded that
the experience of physical/sexual abuse and neglect can impact development and, if
not adequately addressed through consistent and supportive caregiving, can leave
lasting behavioural and neurological damage. Moreover, Baglivio et al., (2015)
measured a sample of young offenders for ACEs including: abuse and neglect,
domestic violence, exposure to substance use, exposure to mental illness, family
separation and having an incarcerated family member. The research indicated that
greater numbers of ACEs were associated with younger age of first arrest and further
ACEs were associated with serious and persistent youth justice involvement in
adolescence. Similarly, Fox et al., (2015) found that when controlling for other
factors, each additional ACE increased the likelihood of youth justice involvement for
serious, violent and chronic behaviour by 35 percent. Multiple ACEs have also been
linked to increased rates of arrest among black individuals (Fagan, 2018). The
prevalence of ACEs among the looked after population may have a role to play in their

overrepresentation.

Poverty and deprivation are significant predictors of looked after status (Bywaters et
al., 2014). The Edinburgh Study of Youth Transitions followed roughly 4,300 young
people transitioning to adulthood using self-report measures and official data. The
study found that poverty is significantly associated with criminalisation. In particular,
poverty is strongly predictive of violence in adolescence, even when controlling for
other factors such as past convictions, victimisation, peer relations, caregivers and
education (McAra & McVie, 2010; 2016; 2019). Furthermore, looked after children,
or children who have previously been looked after, are one of the lowest performing

groups in education (Sebba et al., 2015). Official data suggests that disparities between

68



looked after and non-looked after children are apparent from Key Stage 1. Looked
after children are four times more likely to have a special educational need and five
times more likely to be excluded from school than other children (DfE, 2018a). The
link between poor educational engagement and criminalisation is well established
(McAra & McVie, 2010; 2016; Smith, 2006; YJB, 2005): ‘school exclusion is a key
moment impacting adversely on subsequent conviction trajectories’ (McAra &
McVie, 2010: 201). Moreover, studies have also found high levels of speech, language
and communication needs (SLCN) among children in residential care (Bryan et al.,
2015; Bryan, Freer & Furlong, 2007; McCool and Stevens, 2011). There is an
increasing awareness of the significance of SLCN in relation to offending behaviours
(YJB, 2015b). A systematic review of SLCN research found that children in the youth
justice system have significantly poorer language skills than their peers (Anderson,
Hawes & Snow, 2016). Furthermore, studies have found higher levels of mental health
problems and conduct disorders in looked after populations which are also linked to
youth justice involvement (Berelowitz, 2011; Blades et al., 2011; Dunleavy & Leon,
2011; Pilowsky & Wu, 2006).

These overlapping characteristics are essential in understanding the overrepresentation
of looked after children in the youth justice system, however, they do not tell the full
story. Schofield et al., (2015: 125) suggest that ‘the relationship between care and
offending pathways is complex’. Individualised explanations have tended to take
precedence in discussions about looked after children in trouble and, as a result, have
minimised the structural factors that contribute to the disproportionate criminalisation
of children with ‘care’ experience (Carr & McAllister, 2016; Fitzpatrick, 2009;
Fitzpatrick, 2014; Shaw, 2014; Stanley, 2017; Taylor, 2006). This chapter now turns
to the structural factors that contribute to the overrepresentation of looked after

children: poor ‘care’ experiences and unnecessary criminalisation.

The Poor ‘Care’ Experiences of Looked After Children

Issues associated with pre-care factors can be exacerbated by the experience of the
care system itself, which also may impact the levels of looked after children in the
youth justice system. Fitzpatrick (2009: 214) asserts that ‘many [looked after children]

do very well, often in spite of, not because of their care experience’. The experience
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of being looked after can be deeply distressing and traumatic (McElvaney & Tatlow-
Golden, 2016; PRT, 2016). Becoming looked after is likely to be very disruptive and
can involve moving schools, moving out of the home and moving away from family
and friends. Being looked after can act as a protective factor and can prevent offending
(Darker, Ward & Caulfield, 2008; Schofield et al., 2014; 2015). However, when
children do not have their vulnerabilities adequately addressed, this can actually
contribute to their youth justice involvement (Bender, 2010; McElvaney & Tatlow-
Golden, 2016; PRT, 2016).

Placement Instability and Youth Justice Involvement

Evidence suggests that sustained, consistent, and nurturing relationships are key to
promoting the wellbeing of children in care (Bazalgette, Rahilly & Trevelyan, 2015;
Wood & Selwyn, 2017; Schofield et al., 2015) and yet many looked after children are
exposed to uncertainty and instability. The Children’s Commissioner (2017) launched
a Stability Index in April 2017 to measure looked after children’s experiences. In 22
pilot local authorities, 2 out of 3 children had experienced a change in school,
placement or social worker in the previous year and 1 in 20 children had experienced
a change in all three. 1 in 16 children experienced ‘high instability’ including
‘multiple placement moves and a mid-year school move and multiple social worker
changes, all within in the same 12-month period’ (Children’s Commissioner, 2017: 5).
The Hadley Centre also found that over three quarters of looked after children had at
least one change of social worker in the previous 12 months; frequent change of social
worker can lead to a lack of trust in both carers and professionals (Day, 2017; Selwyn,
Wood & Newman, 2017). Fleeting, non-existent, and/or superficial relationships with
professionals can stimulate feelings of anger and alienation, which may manifest
themselves as challenging behaviour (Day, 2017; PRT, 2016).

Many looked after children are likely to experience instability in relation to their place

of residence. Since 2016, the DfE has published statistics on placements which ceased

during the year in which a child was moved to another placement (DfE, 2017a;
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2017b).** In 2017, 48,730 placement changes were recorded in England. An analysis
of this data revealed that the overwhelming majority of placement changes occurred
for placements of less than two years in duration (see Table 3.6). Over half of all
placement changes occurred for placements of less than six months and a third
occurred for placements of less than eight weeks (DfE, 2017b). It is important to
remember that ‘placements’ are intended to constitute a child’s home, regardless of
the permanence of the arrangement, and so the impact of changing placement should

not be underestimated.

Table 3.6: Placement changes by duration of placement in England 2016/17

Number of placement Proportion of placement

Duration of placement changes changes (%)

Under 2 weeks 8,310 17.1
From 2 weeks to under 8 weeks 8,470 17.4
From 8 weeks to under 6 months 12,350 25.3
From 6 months to under 1 year 8,890 18.2
From 1 year to under 2 years 6,060 124
From 2 years to under 3 years 2,000 4.1
From 3 years to under 5 years 1,540 3.2
From 5 years to under 10 years 960 2.0
10 years and over 150 0.3
Total 48,730 100.0

Source: Data derived from DfE (2017a)

There is a wealth of research that demonstrates that looked after children engaged with
youth justice systems are likely to have experienced repeat placement breakdowns
(Baskin and Sommers 2011; Darker, Ward & Caulfield, 2008; HM Inspectorate of
Probation, 2012; Jonson-Reid & Barth, 2000; Ryan & Testa, 2005; Ryan et al., 2008;
Schofield et al., 2014; Staines, 2016; The Adolescent and Children's Trust, 2008). An
analysis of longitudinal data revealed that higher numbers of placements were
associated with more convictions (Malvaso, Delfabbro & Day, 2017). Furthermore,
DfE (2010c) data illustrated that children who had experienced multiple placements

were most likely to be convicted or subject to a final warning of reprimand (see Figure

44 These statistics are regarded as ‘experimental’ and should therefore be treated with caution (DfE,
2017a).
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3.3).% Over a quarter of children who had experienced more than three placements in
the previous twelve months had received a formal youth justice intervention.
Altogether, this suggests that there is a relationship between placement instability and

the overrepresentation of looked after children in the youth justice system.

Figure 3.3: Looked after children convicted or subject to a final
warning or reprimand during the year by number of placements
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The DfE data also includes information about reasons for placement changes, which
may also shed some light on the issue. The most common reasons for a placement
move were changes to the care plan (33 percent) or ‘other’ reasons (34 percent).
Indeed, these statistics demonstrate that in the vast majority of cases, placement
changes were not carried out at the request of the child (see Table 3.7). Looked after
children often find themselves excluded from crucial decision-making processes,
which can be detrimental to their wellbeing (Bazalgette, Rahilly & Trevelyan, 2015;
Coram Voice, 2015; Day, 2017; Shaw, 2017). Qualitative research suggests that some

4 This particular data is only available for 2009/10.
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children experience very high levels of placement breakdowns, oftentimes moving
without warning and under stressful circumstances (HM Inspectorate of Probation,
2012; PRT, 2016). It is common for looked after placement changes to be driven by
financial, organisational and administrative concerns, which take precedence over the
child’s wishes and feelings (PRT, 2016, Shaw, 2017). The National Audit Office
(2014) found that local authorities frequently base placement decisions on short-term
affordability and that there is no relationship between the cost of provision and the
quality. An investigation by the Guardian newspaper found evidence of local
authorities advertising children online in order to invite bids from private companies
(Greenfield & Marsh, 2018). This constitutes further evidence of cost-cutting by local
authorities through outsourcing to private companies whose primary interests are
profit. It demonstrates a clear lack of consideration for the child’s wishes and feelings.
Such an approach to placement allocation can only increase the potential for
instability, since children are likely to be moved on if a cheaper placement becomes

available.

Table 3.7: Reason for placement change by age in England 2016/17

Age Group
10to 15 16 years All
years and over Children

Reason for placement change Percentage

Change to implementation of care plan 26 30 33
Resignation or closure of provision 1 1 1
Allegation of harm 1 1 1
Standards of care concern 1 1 1
Carer requests placement ends due to child's behaviour 17 11 11
Carer requests placement end other than due to child's

behaviour 6 3 3
Child requests placement to end 5 9 9
Responsible/area authority requests placement to end 2 2 2
Change in the status of a placement only 9 6 6
Other 32 36 34
Total (%) 100 100 100
Total (n) 16,310 13,500 29,810

Source: Data derived from DfE (2017a)
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The official data also indicates that a sizable minority of children were moved because
the carer requested it as a result of the child’s behaviour. At 17 percent of all changes,
children aged between 10 and 15 were the most likely to experience a placement move
that was requested because of their own behaviour. While these statistics cannot tell
us about the contextual factors that surround placement moves, they do suggest that
some children are being moved around because of challenging behaviour, which may
play a role in the increased rates of youth justice involvement. However, it is not
possible to disentangle cause and effect here. The link between instability and youth
justice involvement could be a reflection of difficult behaviour displayed by some
children, which leads to multiple placement breakdowns. It may also be the case that
multiple placement breakdowns frustrate children and lead to difficult behaviour.

Malvaso, Delfabbro and Day (2017: 63) suggested that increased youth justice
involvement among children in residential care ‘may be both a cause and a
consequence of placement instability’. Moreover, Ryan and Testa (2005: 245) contend
that placement instability °...further depletes a child’s stock of social capital, which

. increases the probability of delinquency’. Placement instability can exasperate
feelings of anger and rejection (HLPR, 2017a; 2017b; 2018b) and some children may
resort to difficult behaviour as a method of coping with their feelings of
disempowerment and mistrust (Day, 2017; PRT, 2016; Shaw, 2012; 2014; 2017). The
Laming Review found evidence of children who had not offended until after they had
become looked after and been exposed to instability within the care system (PRT,
2016).

The problems of placement stability outlined above may also be exacerbated by the
locality of looked after placements. In 2017, two fifths of all looked after children
were placed outside of their council boundary (out-of-area placements) and 19 percent
were placed over 20 miles away from their home (DfE, 2017a). Out-of-area
placements can lead to poor communication and a lack of support for looked after
children (Ofsted, 2014). This issue of distance is worse for children in certain types
of placement. Over half of children placed in secure units, children's homes and semi-
independent living accommodation were placed outside of their council boundary and

41 percent were placed over 20 miles from home (DfE, 2017a). Due to a lack of BME
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foster carers, BME children are more likely than white children to be placed in
residential care and/or outside of their council boundary (Ofsted, 2016).

Children placed further away from home can find it difficult to maintain relationships
with family and friends, which can contribute to youth justice involvement (Blades et
al., 2011). They may also struggle to contact social workers and can experience delays
in accessing services (Bazalgette, Rahilly & Trevelyan, 2015; HMIP, 2011; Ofsted,
2014; Schofield et al., 2014). Children on out-of-area placements can feel isolated,
lonely and abandoned by their local authority (Shaw, 2014; 2017). Out-of-area
placements tend to lead to poorer life outcomes, which include greater risk of youth
justice involvement (Her Majesty’s Inspectorate of Probation, Ofsted and Estyn,
2012). A joint report by the APPG for Runaway and Missing Children and Adults and
the APPG for Looked After Children and Care Leavers (2012) indicated that children
who are placed far away from their home area in poor quality and unsuitable
placements are more likely to go missing, which further increases their risk of youth
justice involvement. When children go missing from care they are at serious risk of
being physically or sexually abused and exploited, although they are likely to be
criminalised when they encounter the police (ibid). Many calls made to the police
regarding looked after children relate to missing incidents, rather than any offending
behaviour (HLPR, 2016b; 2017a; 2017b; PRT, 2016). Clearly, there is a complex
relationship between existing vulnerabilities that children have prior to becoming
looked after and vulnerabilities that are linked to their experience of the care system
itself, both of which appear to be exacerbated by youth justice involvement. This is

addressed later in this chapter.

Placement Type and Youth Justice Involvement: The Problem with Residential Care

Placement type may also play a role in the overrepresentation of looked after children
in the youth justice system. The Adolescent and Children's Trust (2008: 2) highlighted
that residential care was ‘the care setting which posed by far the greatest risk to young
people in terms of criminalisation’. Previous research has shown that children living
in residential homes have higher rates of youth justice involvement than children in
other types of placement (Baskin & Sommers, 2010; Bullock & Gaehl, 2012; Cutuli
et al., 2016; Goodkind et al., 2012; Malvaso & Delfabbro, 2015; Malvaso, Delfabbro
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& Day, 2017; Ryanetal., 2008; Ryan et al., 2010; Ryan & Testa, 2005; Staines, 2016).
The increased risk of youth justice involvement in residential children’s homes is

particularly acute for ethnic minority children (Ryan & Testa, 2005).

The available DfE data indicates that children placed in ‘secure units, children's homes
and hostels and other residential settings’ were significantly more likely to have been
cautioned or convicted than children in other placement types in 2009/10 (see Table
3.8).%¢ Just 3.6 percent of children in foster placements had been convicted or subject
to a final warning or reprimand during the year compared to 21.4 percent of children
in residential care (DfE, 2010c). Furthermore, unpublished DfE data obtained by
HLPR indicated that children in children’s homes are more likely to receive a formal

youth justice sanction than children in other types of placement (HLPR, 2016b).

Table 3.8: Looked after children who were convicted or subject to a final warning or reprimand
during the year by placement type 2009/10

Proportion
Number of Number convicted or
children looked convicted or subject to a
after aged 10 subject to a final warning or
years or older final warning reprimand

on 31% March or reprimand during the year

Placement type 2010 during the year (%)
Foster placement 21,400 760 3.6
Placed with parents 1,700 200 11.7
Secure units, children's homes and hostels

and other residential settings 5,500 1,200 21.4
All looked after placements 30,100 2,400 7.9

Source: Data derived from DfE (2010c)

The HLPR (2016b) analysis illustrated that levels of criminalisation increase
dramatically between the ages of 13 and 15 for looked after children (see Figure 3.4).
It may be the case that there is a ‘tipping point’ whereby looked after children who
reach a certain age are no longer viewed as vulnerable and in need of protection
(HLPR, 2016b: 3). The analysis revealed that children in children’s homes aged

between 13 and 15 were six times more likely to be criminalised than children in other

46 This data is only available for 2009/10 (DfE, 2010c).
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placements and 20 times more likely to be criminalised than non-looked after children.
Children aged between 16 and 17 years were twice as likely to be criminalised as
children in other placements and 20 times more likely than non-looked after children
(HLPR, 2016b). It is clear that the association between residential care and

criminalisation warrants further interrogation.

Figure 3.4: Proportion of looked after children in England and
Wales convicted or subject to a final warning or reprimand by age
and placement type 2013/2014
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Source: Reproduced from HLPR (2016: 3)

Residential children’s homes are often characterised as ‘last resort’ placements and
consequently hold some of the most disadvantaged and damaged children in the
system (Berridge, Biehal & Henry, 2012; Hayden, 2010; Ryan & Testa, 2005; Ryan
et al., 2008; Schofield, Larsson, & Ward, 2017). The increased levels of youth justice
involvement in children’s homes may be the result of issues that existed prior to the
residential placement (Baskin & Sommers, 2010; Darker, Ward & Caulfield, 2008;
Goodkind et al., 2012; Ryan & Testa, 2005). Indeed, residential care may draw in
particular constituencies of children which are more likely to be criminalised. Darker,
Ward and Caulfield (2008: 146) suggest that local authority care may be unable to

help children to ‘overcome deep-seated and long-standing difficulties which they have
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already begun to experience before entry’. Children in residential homes tend to be
older than children in other placements and are therefore more likely to come into
contact with the youth justice system (ibid). More specifically, children in residential
care are more likely to have become looked after at an older age (Berridge, Biehal &
Henry, 2012). Children who enter care at an older age are at a greater risk of youth
justice involvement (Baskin and Sommers, 2010; Cutuli et al., 2016; Goodkind et al.,
2012; Jonson-Reid & Barth, 2000; Malvaso & Delfabbro, 2017; Malvaso, Delfabbro
& Day, 2017; Ryan & Testa, 2005; Stewart, Livingstone & Dennison, 2008).
Moreover, studies have shown that many looked after children who are convicted of
an offence have been in trouble before (Darker, Ward & Caulfield, 2008; Sinclair &
Gibbs, 1998; Shaw, 2012; 2014; Staines, 2016).

However, HM Inspectorate of Probation (2012) concluded that a substantial minority
of children (30 percent) who were prosecuted in residential care had no previous youth
justice system contact and had probably not offended before. Negative peer influence
may contribute to higher levels of youth justice involvement found in residential
settings (Blades et al., 2011; Hayden, 2010; Sinclair & Gibbs, 1998; Stanley, 2017;
Taylor, 2003; 2006). Taylor (2003; 2006) suggests that residential placements may act
as ‘universities of crime’ in which children can ‘learn the ropes’ from other children
who have already offended (Stanley, 2017: 65). In a study of children’s homes in
England, Sinclair and Gibbs (1998) found that 40 percent of children who had no
previous youth justice involvement had been cautioned or convicted within six months
of entering the placement. Hayden (2010) followed 46 children admitted to residential
care in England and found that two thirds had criminal records at the end of a one year
period. Her research highlighted aggressive and highly problematic behaviour, which
was related to the conceptualisation of residential care as a ‘last resort’ placement. The
concentration of ‘high risk’ individuals meant that some residential homes were
‘criminogenic’ environments (ibid: 471). It seems that there is a complex relationship
between residential care and youth justice involvement which requires nuanced
understanding of the interactions between existing vulnerabilities, peer influence and

poor ‘care’ experiences.

This chapter illustrates that poor ‘care’ experiences may contribute to challenging

behaviours and youth justice involvement. Children who are looked after are likely to
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be exposed to instability and uncertainty, as well as negative peer influence. Whilst
such explanations are important, they are limited. The relationship between ‘care’
experience and youth justice involvement is much more complex. It is imperative that
we do not overstate the significance of individual factors when examining the
overrepresentation of looked after children in the youth justice system. This chapter
now explores the structural factors which contribute to overrepresentation, focusing

particularly on residential settings.

The Criminalisation of Looked After Children

The research suggests that looked after children are exposed to a number of factors
that increase their risk of youth justice involvement. Taylor (2006) posits that there is
a complex relationship between looked after status and formal youth justice
intervention in which some ‘care’ environments can intensify and promote challenging
behaviour. However, it is also important that we consider the responses to that
behaviour and not just the behaviour itself. This is essential to understanding looked

after children’s trajectories through the youth justice system.

Unnecessary Criminalisation and Lack of Tolerance

There is much evidence to suggest that looked after children are criminalised for
behaviour that would not elicit a youth justice intervention if it had occurred in a
family home (Blades et al., 2011; Fitzpatrick, 2009; 2017; HLPR, 2016b; 2017a;
2017b; 2018b; 2018c; Macfarlane, 2010; PRT, 2016; Taylor, 2006). In 2004,
government research recognised that children are unnecessarily criminalised as a
‘punitive or control measure’ in some residential homes (Home Office, 2004: 1). A
decade later, the House of Commons Justice Committee (2013: 10-11) also raised the
issue: ‘it is completely disproportionate for police officers to be called to a children’s
home to investigate trivial incidents ... [it] puts already vulnerable children at greater
risk of being drawn into the criminal justice system’. The Guide to the Children’s
Homes Regulations (DfE, 2015b: 47) dictates that there should be an agreement in
place between the home and the local police force to ‘reduce unnecessary police

involvement in managing behaviour’. Still, The Taylor Review (2016: 23) concluded
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‘it is likely that the way care homes and police respond to minor offending by [looked

after children] contributes to their over-representation’.

A recently retired magistrate told the Laming Review (2016: 18) that looked after
children continued to be brought before the court for ‘kicking doors, squirting shower
gel on carpets, [or] using abusive language to staff’. Despite the patchy official data,
there is growing evidence to suggest that looked after children, and particularly those
in residential care, are exposed to unnecessary levels of youth justice intervention
(Centre for Social Justice, 2008; HLPR, 2016b; 2017; HM Inspectorate of Probation,
2012; Home Office, 2004; PRT, 2016; Shaw, 2012; 2014; Taylor, 2003; 2006). The
HLPR (2016b) found that the police were regularly called out to children’s homes in
England, particularly to private providers, and that such incidents had increased over
a three year period for many police force areas. Shaw (2014:136) has highlighted that
police intervention is more related to the frequency of incidents rather than the
seriousness, that staff used this as the ‘ultimate sanction’ for poor behaviour. Research
has suggested that care home staff resort to police intervention as a way of asserting
authority and maintaining control when they lack empowerment (Centre for Social
Justice, 2008; 2012; HM Inspectorate of Probation, 2012; Home Office, 2004; Shaw,
2012; 2014; Taylor, 2003). Shaw (2012) found a mismatch in perceptions between
legal professionals and social workers and residential staff; nearly all court/legal
professionals thought that homes were too quick to seek police intervention, however,
social workers and residential care staff tended to think that calling the police was a

last resort response to persistent difficult behaviour.

A joint inspection of YOTSs found that ‘placement staft and other agencies often failed
to work together to deal with challenging behaviour in the children’s home and prevent
it becoming criminalised’ (HM Inspectorate of Probation, 2012: 32). The inspection
team found ‘no consideration of the context of “normal” teenage behaviour’ and little
recognition of the hardships that looked after children may have faced (HM
Inspectorate of Probation, 2012: 31). At best, there seems to be an inability for some
homes to properly manage behaviour, and at worst, a complete lack of tolerance. Both
of which contribute to increased levels of youth justice involvement (see Chapter Six).
The Crown Prosecution Service (CPS) has established policies for dealing with looked

after children that attempt to mediate these issues. However, these have not been
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properly implemented (House of Commons Justice Committee, 2013; PRT, 2016;
Schofield et al., 2014). Certainly, the effectiveness of any strategy is dependent on
whether individuals ‘read it, understood it, supported its values and purpose and then
[knew] how to use it in their response’ (Hayden, 2010: 464). This is perhaps difficult
to achieve given the high turnover of staff in residential children’s homes, where pay
is generally poor and training is minimal (Colton & Roberts, 2007). An interim report
of the Independent Inquiry into Child Sexual Abuse (2018) was critical of the lack of
professional registration for residential care workers, and called for more thorough
vetting of staff to ensure the safety and wellbeing of looked after children.

When the police do intervene during an incident in local authority care, minor offences
are likely to be recorded as a crime. This may be in part due to inflexible Home Office
counting rules (HLPR, 2016b; Narey, 2016; PRT, 2016) but it also may be related to
the stigma surrounding looked after children (Darker, Ward & Caulfield, 2008).
Stigmatisation is a common concern among looked after children (Children’s Rights
Director for England, 2009; Coram Voice, 2015; Selwyn, Wood & Newman, 2017).
Labelling can lead to injustices of all kinds (Taylor, 2003) and is particularly a problem
for children in residential care (see Coram Voice, 2015). Darker, Ward and Caulfield
(2008) found that children in residential care were more likely to be charged and
convicted due to negative stigma. The Laming Review has also highlighted how some
children felt that they were treated unfairly by the police because of their looked after
status (PRT, 2016). Moreover, BME looked after children felt that their ethnicity
‘compounded the negative perceptions that they feel are associated with their status as
looked after children and young people’ (PRT, 2016: 66). This view was shared by

many youth justice professionals (ibid).

Looked after children, particularly those in residential care, are more likely to be
placed in overnight detention as a result of police intervention, which can push them
further into the youth justice system (HLPR, 2016b; 2017b). Through consultation
with the police, the HLPR identified four key issues regarding overnight detention that
related directly to the quality of care. They found that police detention was sometimes
used as ‘respite care’ to cover staff shortages as well as compensating for a ‘social
care deficit’ when children should be receiving welfare interventions. Moreover,

police sometimes felt that children would be safer in overnight custody than in the
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children’s home. In some cases, children’s homes would refuse to allow the child to
return after an incident at least for a period of time (HLPR, 2016b). These factors may
also impact on the court’s ability to grant bail if a charge is later brought (Cashmore,
2011; Malvaso & Delfabbro, 2015; Ryan et al., 2007). The Home Office has since
published a concordat with the aim of reducing the number of children spending the
night in police custody (Home Office, 2017d) which may alleviate some of the

tensions outlined above.

The evidence suggests that some looked after children are unnecessarily criminalised
in England and Wales as a result of structural factors which are beyond their control.
Despite this evidence, in a review of residential care, Sir Martin Narey (2016) argued
that the extent of criminalisation in children’s homes had been exaggerated and that
the issue has largely been dealt with. Narey (2016: 38) argued that children in
residential care are not ‘somehow propelled’ into custody, but rather ‘we should expect
the neglected and abused children who have to be taken into care... to be significantly
represented in the custodial population’. Narey focuses on the challenging conditions
in which care workers operate and in doing so, he painted looked after children as
devious and ungrateful. Staines (2017) was highly critical of the review; she asserted
that Narey had over-simplified the issue and minimised the significance of care system
experiences. Fitzpatrick (2017) also challenged Narey’s findings and purported that
the review and subsequent government response could undermine efforts to tackle

criminalisation.

The Laming Review highlighted several local authorities who have been successful in
reducing the criminalisation of looked after children. However, such attempts were
incredibly localised until very recently (see Chapter Seven). The fragmented nature of
children’s services means that a child displaying challenging behaviour may be dealt
with informally in one local authority and criminalised in another (PRT, 2016).
Furthermore, the prevalence of out-of-area placements mean that a single child may
experience these differing standards first hand. The Edinburgh study of Youth
Transitions has demonstrated that early involvement with the youth justice system
increases the risk of later involvement (McAra & McVie, 2010; 2016; 2019). Given
the vulnerabilities of looked after children highlighted in this chapter (including both

their experiences before becoming looked after and their experiences of ‘care’ itself),
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we must be especially careful not to draw children into the system since this merely
compounds their disadvantage.

Failures of Care and Support

When looked after children find themselves in the court system, they may also receive
differential treatment, which accelerates their criminalisation (Blades et al., 2011;
Shaw, 2012; 2014). This can be linked to wider issues with the quality of care they
receive as a looked after child. Looked after children who attend court are not always
accompanied by someone who knows them well (Carlile, 2014; HMIP, 2011; HM
Inspectorate of Probation, 2012; PRT, 2016). In a review of the youth court, Lord
Carlile received evidence that ‘social workers did not attend [court]; had to be ordered
to do so due to a failure to attend voluntarily; asked YOT workers to attend on their
behalf; or did attend but had minimal, if any, knowledge of the child’ (Carlile, 2014:
16). Such occurrences can give the impression that the child is unimportant and can
also negatively impact decision making in the court (HM Inspectorate of Probation,
2012: 32). YOT staff have expressed the view that when a child attends court without
their social worker, or without someone who knows them well, it can make the use of
custody ‘more difficult to avoid’ (HM Inspectorate of Probation, 2012: 32). Shaw’s
(2012; 2014) small scale qualitative study of looked after children in England,
suggested that looked after children may be more likely to receive custodial sentences
because of frequent court appearances for low level offences, as opposed to serious
offending behaviour. Taken together, this implies that the behaviour of looked after
children is escalated within the court setting, where legal professionals can struggle to
contextualise incidents and have confidence in the child’s ability to adhere to a

Community sentence.

The Sentencing Council (2017: para 1.16) has tried to mediate these issues; it has
called for magistrates and judges to recognise that ‘in some instances a looked after
child or young person... may be before the court for a low level offence that the police
would not have been involved in, if it had occurred in an ordinary family setting’. This
guidance is designed to afford children the benefit of the doubt, and to prevent
unnecessary criminalisation. However, once the child is in court, it is perhaps already

too late. Lord Laming recommended that in cases where children appear before the
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court unnecessarily, magistrates should be able to ‘stand the case down” and resolve
the matter without having any formal court proceedings (PRT, 2016: xiii). This is not

currently possible.

A lack of support from corporate parents can become an even greater problem for
looked after children who are sentenced. Research has suggested that when a looked
after child becomes involved with the youth justice system, the local authority
sometimes takes a step back from their duties to that child (Blades et al., 2011; Centre
for Social Justice, 2008; Hart, 2006; HMIP; 2011, Fitzpatrick, 2009; Taylor, 2016).
This ignores DfE (2015b: 144) guidelines which dictate that:

‘Looked after children who offend, or who are at risk of offending, should receive
the same quality of care as all other looked after children. The responsible
authority has continuing duties and responsibilities as a good corporate parent for

such children, including those who are in custody’ (emphasis added).

In a short thematic review of looked after children in custody, HMIP (2011: 35)
identified significant barriers to effective on ongoing communication between the YOI
and the local authority including ‘...a perception that social workers discharged their
duties towards looked after children when they entered custody [and] inconsistent
practice across local authorities, which often seemed to be dependent on the
commitment of individual social workers.” Similarly, the Laming Review highlighted
substantial communication problems between the custodial establishments and local
authorities, which hampered resettlement efforts (PRT, 2016). In his 2016/17 annual
report, Her Majesty’s Chief Inspector of Prisons (HMCIP) highlighted examples of
‘children not knowing where they would live until the day of release, children being
released into unsuitable bed and breakfast accommodation and, inexcusably, children
released to no address at all from Parc and Wetherby’ (HMCIP, 2017: 66). It is
important that children are properly resettled after custody since this can protect them
against future youth justice involvement. The effective resettlement of children after
custody is reliant on careful preparation, engagement and collaboration, robust
networks of support and partnership working between a number of agencies (Bateman,
2015; Bateman & Hazel, 2013; 2014; Bateman, Hazel & Wright, 2013). Therefore,

poor communication and a lack of support from corporate parents is just another
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example of the ways in which looked after children are disadvantaged because of their
status.

It is apparent that looked after children are a particularly vulnerable group in the youth
justice system. They are vulnerable as a result of their backgrounds prior to youth
justice involvement, as well as their experiences of the youth justice system in general,
and the secure estate in particular. There are clear structural factors that disadvantage
looked after children in the youth justice system which are likely to perpetuate and

exacerbate their overrepresentation.

Conclusion

This chapter has demonstrated that looked after children in England and Wales are a
diverse group with a range of experiences. What seems to unite looked after children
is that they have been subject to some form of disadvantage or difficulty in their lives.
For the overwhelming majority, their own behaviour has had no bearing on their status.
This is a group of vulnerable children, whom the state has deemed in need of
intervention and protection. It is therefore extremely problematic that looked after
children constitute such high proportions of children in the youth justice system and
the juvenile secure estate. The lack of official data pertaining to looked after children
acts as a marker of their importance within society, this is an issue that governments
have not seen fit to properly monitor or address. It is therefore difficult to determine
the precise nature and extent of looked after overrepresentation. Nonetheless, the
evidence is absolutely clear: this is a significant problem. While the available data is
limited, it is also apparent that looked after overrepresentation may have intensified
with the contraction of the youth justice system (see Chapter One). Furthermore, the
overrepresentation of looked after children is also linked to ethnic disproportionality
in the youth justice system, since a large proportion of looked after children are also
BME. Given the issues outlined above and in Chapter Two, it is likely that these
children will be subjected to compounded disadvantages and greater youth justice

involvement than their white peers. This issue is returned to in Chapter Six.

This chapter has also explored the potential drivers of looked after overrepresentation.

It has highlighted stark similarities in the biographies of looked after children and
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children in the youth justice system more generally. It has determined that although
relevant, prior experiences and vulnerability can only tell part of the story. In fact, by
focusing on individual explanations, we actually risk further entrenching looked after
children in the system through promoting negative stigma. This chapter highlights
that looked after children’s experience of the care system is likely to be more
influential than any personal characteristics. When looked after, many children are
exposed to high levels of instability, a lack of support and negative peer influence,
which can impact their behaviour. However, the most significant driver of looked after
overrepresentation is not necessarily children’s behaviour, but the way in which
systems respond to it. There is a real lack of tolerance regarding the behaviour of
looked after children, which begins in the care system and influences their youth
justice outcomes. This is further compounded by a lack of support that follows looked
after children through the youth justice system and limits their life chances.

This chapter has made clear that no single factor can explain the overrepresentation of
looked after children, but rather as Staines (2017: 9-10) asserts, it is a ‘complex
interaction between early adversity, individual characteristics and resilience,
experiences in care and after care, and involvement with different professional
systems’. Given the lack of quantitative data available, it is therefore essential that
qualitative data is gathered and analysed to fully explore the nature and extent of

overrepresentation, as well as its drivers.
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Chapter Four  Methodology

Introduction

This chapter outlines the methodological approach for this research. It begins by
demonstrating a gap in the literature, which this study is intended to fill. The research
aims and mixed methods design are then expounded. The chapter then moves on to a
description of the quantitative data collection and analysis, including detailed
information about the secondary sources employed. The benefits and limitations of
official data are considered with particular attention given to the issue of applying
categories of ethnicity in social research. The chapter then delineates the qualitative
data collection and analysis. It explores the benefits and limitations of using semi-
structured interviews before providing a detailed account of the analytical approach
adopted. This is followed by a critical discussion of reliability and validity within
qualitative research. The chapter then outlines ethical considerations and concludes

with some reflections on the research process.

Background of Research

This research is unique in a number of ways; there is no directly comparable research
in the public domain. It interrogates the drivers of disproportionality in the juvenile
secure estate in England and Wales in the context of a contracting youth justice system.
It examines the impact of such a contraction on the proportions of BME children and
looked after children in the system. No study has considered both of these groups
together, nor is there a contemporary academic study which draws upon the expertise

of senior-level professionals and stakeholders in relation to either group individually.

Empirical research on ethnic disproportionality in England and Wales tends to focus
on adults in the criminal justice system (See for example, Hood, 1992; John, 2003;
The Young Review, 2014; Thomas, 2017), although BME children are sometimes
considered alongside BME adults (see, for example, EHRC, 2009a; 2010; 2013).

There are some empirical studies that focus on BME overrepresentation solely within
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the youth justice system in England and Wales (see Feilzer & Hood, 2004; Fitzgerald,
Stockdale & Hale, 2003; May, Gyateng & Hough, 2010) although these were
conducted before substantial changes to the youth custody population (see Chapter
One). The Lammy Review (2017) of Race and the Criminal Justice System used
statistical analysis and written submissions to interrogate the overrepresentation of
both BME children and adults, however, it included no rigorous qualitative research.
More recently, Barn, Feilzer and Hardwick (2018) conducted an analysis of BME
children’s experiences of custody using data from HMIP surveys although the research
had no qualitative elements. Certainly, national studies exploring ethnic
disproportionality in the youth justice system — combining both qualitative and
quantitative methods — are limited.

Much of the work concerning ethnic disproportionality in youth justice systems comes
from the US (see, for example, Aalsma et al., 2016; Andersen, 2015; Morrow, Dario
& Rodriguez, 2015; Schlesinger, 2018) and Australia (see, for example, Cunneen and
White, 2011; Ng, 2014; White, 2015), although there is work from other youth justice
jurisdictions (see Body-Gendrot, 2010; Corrado, Kuehn & Margaritescu, 2014;
Gendrot, 2006; Hallsten, Szulkin & Sarnecki, 2013; Weenink, 2009). This study

focuses exclusively on England and Wales.

There are some academic studies examining the experiences of looked after children
and care leavers who have had youth justice involvement (see Darker, Ward &
Caulfield, 2008; Day, 2017; Taylor, 2006; Schofield et al., 2014; Shaw, 2014). Still,
these have focused on individual experiences of children and professionals, whereas
this research investigates the broader, national picture. There has also been an
independent review that gathered evidence about looked after children and the youth
justice system (PRT, 2016). However, Lord Laming, who chaired the review
recognised that it was not a piece of academic research but rather ‘a distillation of the
views and experiences’ of people with experience of growing up in care, or working
with children and young people in care and in the youth justice system, as well as other
experts in the field (ibid: 1). This research builds upon, extends and nuances our
knowledge of the overrepresentation of looked after children in the youth justice
system through adopting a rigorous academic approach including both quantitative

and qualitative elements.
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Perhaps most significantly though, there is no research that considers the specific
issues which might impact upon BME looked after children within the youth justice
system in England and Wales. Whilst there is some work on the intersections between
ethnic identities and looked after status from the USA (see, for example, Goodkind et
al., 2012; Jonson-Reid, 2002; Ryan, Hernandez, & Marshall, 2007) and Australia (See
Doolan et al.,, 2013; Malvaso, Delfabbro & Day, 2017), no directly comparable
research has been undertaken in England and Wales. There is in fact virtually no
detailed research that interrogates the specific challenges and disadvantages faced by
BME children and looked after children in the youth justice system in England and
Wales, and how such challenges translate into the stark overrepresentation of these
groups in the juvenile secure estate. This research addresses such questions explicitly

and aims to close conspicuous gaps in the knowledge base.

Research Aims and Design

This research aims to extend academic knowledge by providing a rigorous analysis of
the overrepresentation of BME children and looked after children in the youth justice
system in England and Wales. It also aims to address similar gaps in knowledge
regarding the intersections between ethnicity, looked after status and youth justice

involvement in England and Wales. It does this by focusing on three key aims:

l. To investigate the nature and extent of the overrepresentation of BME
children and looked after children in the youth justice system in general,
and the secure estate in particular, in England and Wales;

I. To interrogate the potential drivers of the overrepresentation of BME
children and looked after children in the youth justice system in general,
and the secure estate in particular; and

I1l.  To explore the intersections between BME children and looked after
children to identify any issues which may specifically relate to BME
looked after children in the youth justice system in general, and the secure

estate in particular.
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In order to achieve these objectives a mixed-methods approach was adopted
incorporating both quantitative and qualitative elements. A mixed-methods design
involves drawing on the combined strengths of quantitative and qualitative methods
(Creswell, 2015; Creswell & Plano Clark, 2011; Shenton, 2004). The divide between
qualitative and quantitative methods can limit the application of individual techniques
for data collection and analysis; mixed methods have the capacity to bridge this gap
(Bergman, 2008). ‘Methodological triangulation’ involves ‘a complex process of
playing each method off against the other’ (Denzin, 1978: 310) and enables the
researcher to gain a greater depth and breadth of information (Almalki, 2016;
Bergman, 2008; Flick, 2017; Hammersley, 2008). The mixed-methods approach for
this research involved secondary analysis of official youth justice and children’s
services data and primary analysis of in-depth semi-structured interviews with 27
senior-level professionals and stakeholders. The research constitutes a ‘pragmatic
combination’ of methods that take different perspectives in answering research
questions (Flick, 2017: 786). Flick (2017) argues that triangulation is particularly
useful in studying issues of social justice since it can improve the societal relevance

of social inquiry. It is therefore particularly suited to this research.

Quantitative Data Collection and Analysis

As stated, the research aims to address and understand the overrepresentation of both
BME children and looked after children in the youth justice system in general, and the
secure estate in particular in England and Wales. In order to achieve this, a range of
official statistics pertaining to BME children and looked after children were collated
and analysed. Kituse and Cicourel (1963: 137) contend that official statistics should
be seen as ‘indices of organisational processes rather than as indices of certain forms
of behaviour’ (Kituse and Cicourel 1963: 137). Indeed, this research was principally
designed to interrogate the structural factors which lead to disproportionality in the
youth justice system. In this sense, official statistics are essential to understanding the
overall picture and represent ‘sociologically relevant data’ (Kituse and Cicourel 1963:
139). Official statistics can be problematic in that the state determines what
information is included and what is omitted (Payne & Payne, 2004). Indeed, the
conspicuous absence of data in relation to looked after children in the youth justice

system is an example of this (see Chapter Three). Still, official statistics, while flawed,
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are often the most suitable source of quantitative data available to interrogate large
scale national patterns (Payne & Payne, 2004). This research explores the
overrepresentation of two, albeit overlapping, groups and so a variety of official

statistics were collated and analysed.

Secondary Data Pertaining to Ethnicity and Justice Systems

In order to investigate the nature and extent of the overrepresentation of BME children,
data sets from the ONS, YJB, Home Office and Ministry of Justice were collated and
analysed. Firstly, the ethnicity of children aged between 10 and 17 years in England
and Wales was extracted from the latest population Census (ONS, 2011). This
information was gathered to determine the proportion of BME children in the wider
population for the purposes of comparison. This data was used as the baseline from
which all other ethnicity data was measured. The majority of data concerning ethnicity
in the youth justice system was taken from the YJB’s youth justice statistics which are
published on an annual basis. The scope and completeness of this data varies but
publications have become more extensive in the last five years (see Appendix 4A for
a full list of available YJB data).

Annual YJB supplementary data tables for each year beginning 2006/07 and ending
2016/17 were collated and analysed. This included all data pertaining to ethnicity and
the youth justice system including information about key characteristics upon entering
custody. The raw data was analysed to interrogate the proportions of different ethnic
groups at each stage of the youth justice process from youth cautions to juvenile
custody. Home Office (2017a) data regarding police procedures, which contains
information about stop and search, was also analysed. Data was analysed regarding
the ethnic identity of those stopped and searched by the police, including: all stop and
searches, type of stop and search, arrests resulting from stop and search, and the rate
of stop and search. Statistics regarding the new BUSS scheme were also analysed
(Home Office, 2017b). The Home Office data is not disaggregated by age and so
encompasses stop and searches of adults and children. These statistics were
supplemented with data from APPG on Children (2014a; 2014b), which estimates the

numbers of stop and searches carried out on children. Finally, data from the Ministry
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of Justice biannual ‘Statistics on Race and the Criminal Justice System’ were collated

and analysed.*’

Secondary Data Pertaining to Looked After Children

The overrepresentation of looked after children, and children who have previously
been looked after, was more difficult to investigate using secondary data. As
mentioned above, and discussed further in Chapter Three, there is a lack of official
data regarding looked after children in the youth justice system. Notwithstanding this,
statistical information about looked after children was gathered from DfE and
StatsWales datasets, as well as HMIP annual surveys. Data from the Laming review

was also used.

Principally, this research collated and analysed DfE and StatsWales datasets on
children looked after in England and Wales. Data for England was available from 1991
whereas data for Wales was available from 2003. In the interests of consistency, all
statistics were presented from 2003 onwards. The official data primarily deals with all
children who are looked after in England on 31% March of each year. The data includes
overall numbers of looked after children, primary reason for becoming looked after,
legal status, ethnicity, placement type and limited information on looked after children
who offend (see Chapter Three). ‘Experimental’ DfE data regarding reasons for
placement change and care leavers’ contact with the local authority was gathered and
analysed (DfE, 2017a). Taken together, the DfE and StatsWales datasets were used to

build up a picture of looked after children to contextualise the research.

HMIP annual survey data was collated and analysed in order to discover the
overrepresentation of looked after children in the juvenile secure estate (HMIP, 2003;
Kennedy, 2013; Murray, 2012; Prime, 2014; Redmond, 2015; Simmonds, 2016;
Summerfield, 2011; Taflan, 2017; Tye, 2009; Worsley, 2006). However, information
about local authority care experience in the HMIP annual surveys is limited and

inconsistencies in recording mean that it is not in itself a comprehensive measure of

47 The majority of data pertaining to BME children contained in the Ministry of Justice datasets is
published as part of the YJB annual youth justice statistics. However, it does include some additional
data which was collated and analysed (see Chapter Two).
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overrepresentation (see Chapter Three). The HMIP data was supplemented with
findings from the Laming review (PRT, 2016). Ultimately, the secondary data in
relation to looked after children was used to demonstrate that looked after children are
indeed overrepresented in youth custody, but that the precise nature and extent of this
overrepresentation constitutes a gap in our knowledge that this research goes some
way to close.

A ‘Problematic Necessity’: Using ‘Ethnic’ Categories in Social Science Research

This research interrogates patterns in the official data to determine the nature and
extent of BME and looked after overrepresentation in the youth justice system, as well
as the ways in which ethnicity and looked after status intersect within systems of ‘care’
and ‘justice’. This necessarily involves working with categories of ethnicity that are
inherently problematic (Bhopal, 2005; Burton, Nandi & Platt, 2010; Parameshwaran
& Engzell, 2015). Ethnicity is a broadly defined concept (Bhopal, 2005; Burton, Nandi
& Platt, 2010; Parameshwaran & Engzell, 2015). It comprises a range of dimensions
including: physical characteristics, national identity, ancestry, citizenship, religion,
language, country of birth and the complex and contested concept of ‘culture’ (see
Burton, Nandi & Platt, 2010). Bhopal (2005: 443) defines ethnicity as ‘[t]he social
group a person belongs to, and either identifies with or is identified by others, as a
result of a mix of cultural and other factors’. Ethnicity is imprecise and fluid (Bhopal,
2005) and so categorisation is fraught with difficulty (Bhopal, 2005; Burton, Nandi &
Platt, 2010; Parameshwaran & Engzell, 2015).

The DfE and StatsWales data regarding the ethnicity of looked after children employs
a self-identification method. The DfE (2017c: 37) provides that ‘local authorities
should ask the child [...] which of the standard Ethnic Origin codes they feel best
describes their origin’. The classifications used are based on the 2001 census but
include some additional categories (DfE, 2017c). The vast majority of youth justice
data regarding ethnicity is based on children self-identifying with one of five fixed
ethnic categories which are based on 2001 ONS classifications which include ‘white’,
‘black’, ‘Asian’, ‘mixed’, ‘Chinese or other’ and ‘Unknown’ or ‘not recorded’

(Ministry of Justice, 2018a: 16-17). However, some data relies on police officers
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determining the ethnicity of a child based on their appearance (ibid).*® Given the range
of factors which ethnicity incorporates, it is concerning that some children are not
afforded the opportunity to define their own ethnicity. This may cause inaccuracies in
the data since appearance alone is not a reliable indicator of ethnicity (see Klimentidis
& Shriver, 2009). Therefore, officer-identified and self-identified measures of
ethnicity are not directly comparable. Youth justice data which employs the self-
identification method is more easily compared to general population estimates taken

from census data.*®

In the last two decades, there has been a general move toward self-identification
methods of monitoring ethnicity in official statistics in England and Wales (Burton,
Nandi & Platt, 2010). The ethnic categories employed in England and Wales are
largely the result of post-war migration (Parameshwaran & Engzell, 2015). The set
categories used to record data can be restrictive; individuals may struggle to identify
with any of the groups and this may limit the validity of the data (Bonnett &
Carrington, 2000; Martin and Gerber, 2006; Platt, Simpson & Akinwale, 2005).
People who identify as having mixed ethnic backgrounds can find fixed ethnic
categories particularly challenging (Platt, Simpson & Akinwale, 2005). The mixed
ethnicity category was first used on the census in 2001, previously individuals tended
to identify with one of their parent’s ethnicity (Parameshwaran & Engzell, 2015).
Currently, there is a ‘multitude of actual Mixed ethnicities which exist’ in England
and Wales (Bradford, 2006: 3). A mixed ethnicity category does not tell us anything
about the specifics of these identities. More generally, the broad ethnic categories
employed in youth justice data fail to capture the nuances of ethnic identity,
particularly in relation to white marginalised groups (Webster, 2008). For example,
these categories do not enable the identification of GRT children, which is especially

problematic when researching youth justice (see Chapter Two).

48 The different methods of determining ethnicity means that there are variations in the categories of
ethnicity used. The data based on self-identification uses the ONS 5+1 classification system which
includes the following categories: White, Black, Asian, Mixed, Other and ‘unknown/not recorded’.
However, data which relies on officer-identified ethnicity does not include a category for mixed
ethnicity children. Such data is divided into the following categories: White, Black, Asian, Other and
“Unknown/not recorded” (Ministry of Justice, 2018a: 14).

49 General population data contains detailed subcategories of ethnicity which are not included in the
youth justice data. This was an issue raised by a number of interviewees who felt that more in-depth
ethnic monitoring is required in the youth justice system (see Chapter Five).
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Nevertheless, Burton and colleagues (2010: 1335) contend that it is ‘virtually
impossible to create single, mutually exclusive categories for ethnicity measures’
which are conceptually coherent and which respondents can identify with. Some
European states adopt a ‘colour-blind” approach and refrain from collecting any data
on ethnicity (Simon, 2005; 2012). However, many Critical Race Theory scholars argue
that ‘colour-blindness’ does not equate to justice; in fact it serves to decontextualize
issues of inequality and discrimination (Barnes, 2016; Crenshaw, 2011; Donner, 2011;
Donner & Ladson-Billings, 2018; Lawrence, 1976; McCristal Culp, 1994). Measuring
discrimination and disadvantage is the principal rationale for the collection of ethnicity
data (Aspinall, 2012; Parameshwaran & Engzell, 2015; Simon, 2005; 2012). A House
of Commons Select Committee Report described this aim:

‘The object of asking ethnic questions is, in conjunction with other indicators of
general disadvantage, to assist Government and local authorities to identify and
work against all aspects of racial disadvantage and racial discrimination.” (Booth,
1983 quoted Parameshwaran & Engzell, 2015: 402)

Indeed, ethnic monitoring is described by Bonnett and Carrington (2000: 498) as a
‘problematic necessity’ for creating social change. So, while there are real problems
with the ways in which official data is constructed, it is clear that ethnic categories
should not be abandoned altogether. As sociologists, it is important that we critically
reflect on the nature of these categories when researching issues surrounding race and
ethnicity but also to use the data to best effect to expose the intrinsic injustices in the

‘justice’ process (Crenshaw, 2011).

Qualitative Data Collection and Analysis

Quantitative data analysis allowed for the exploration of trends in relation to BME
children in the youth justice system in general, and the secure estate in particular. In
itself, however, the official data does not offer explanatory insights into the drivers of
overrepresentation or the intersections between BME identities and looked after status.
Furthermore, the data regarding looked after children in contact with the youth justice
system is severely lacking. Alongside the collation and analysis of the quantitative

data, therefore, it was necessary to obtain and analyse qualitative data, given that

95



qualitative methods can produce a more nuanced and in-depth, explanatory
understanding of the complex issues being addressed (Brinkmann, 2013; 2018; Carey,
2012; Darlington & Scott, 2002; Polit & Beck, 2010; Rubin & Rubin, 2012; Withrow,
2014).

The qualitative aspect of this research included semi-structured interviews with
national experts in youth justice and/or children’s services in England and Wales. The
research did not include children or young people, since the focus was on
professionals’ knowledge and experience of policy and practice. A purposive
sampling method was adopted whereby candidates for the research were identified
because of their ‘specialised knowledge’ in the fields of inquiry (Rubin & Rubin,
2012: 176). These were contacted via email to request their participation. Attached to
the emails was a letter of endorsement from the principal PhD supervisor, Professor
Barry Goldson. This letter was included to enhance the credibility of the research
request. Interviews were organised at a time and location suitable for the participants
and took place between March 2016 and August 2016. Each interview extended

between 45 minutes to 120 minutes.

In total, 27 youth justice and children’s services professionals took part in the research,
including: academics, youth justice and children’s services consultants, Directors of
Children’s Services, professionals from NGOs and the YJB, members of the Laming
review team, a former HM prisons inspector, a former magistrate, a current magistrate,
a senior YOT manager and a senior police officer (see Appendix 4B for a complete
list). The majority of interviewees had over 10 years’ experience in the field whilst
many had over 20 years’ experience. Just two interviewees had less than 10 years’
experience prior to the interview date, however, the particular nature of their roles
meant that their knowledge and experience was more than sufficient for the research
aims. All interviews were conducted in person, with the exception of one telephone
interview. With the permission of interviewees, all interviews were audio recorded
(n=27) and transcribed.

The interviews were semi-structured, with questions taken from an interview schedule
designed to drawn on the knowledge and experience of interviewees. The interview

schedule was developed after the completion of an initial literature review which
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helped to form the questions and prompts. The interview schedule comprised 6
thematic sections with 16 questions, plus further sub-questions for prompting. These
included questions about the background of the interviewee, the overrepresentation of
BME children and looked after children, the intersections between ethnic identities
and looked after status, the current state of youth custody, and future directions for
youth justice policy and research (see Appendix 4C). The interview schedule was
sequenced using a funnel approach as outlined by Guest MacQueeny and Namey

(2012); questions started off broad before focusing in on the issues more specifically.

Semi-structured interviews are an adaptable and flexible method which is ideal for a
focused topic; the researcher can ask new questions in response to answers received
and explore new themes in the data (Brinkmann, 2018; Carey, 2012). The interview is
an ‘instrumental dialogue’: it is a means for achieving research ends (Brinkmann,
2018: 1016). Semi-structured interviews can produce ‘thick description’ (Geertz,
1973/2011: 149) in which the researcher can gain a deeper understanding of the
complexities of the issues being discussed as well as meaning, motivations and
context.  ‘Thick description’ enables ‘thick meaning’ for the reader, which
encompasses the participant’s knowledge and experience as well as the researcher’s
interpretations of that knowledge and experience (Ponterotto, 2006). Semi-structured
interviews also have greater validity and reliability than unstructured interviews since

the list of prompts reduces the possibility for researcher bias (Brinkmann, 2013).

Semi-structured interviews are useful for exploring complex issues and gaining access
to privileged information, particularly when interviewing ‘key players’ (Carey, 2012:
110) such as youth justice and children’s services professionals. However, there is a
danger that interviewees may feel like they are representing their professional
organisation, which could influence the answers they provide. To offset this, first |
made absolutely clear that | was interviewing people in a personal capacity. Such in-
depth interviewing can foster openness between the researcher and the participant
which can lead to a more thorough exploration of phenomena (Darlington & Scott,
2002). However, one must also be careful — as | was — that a strong rapport does not
impede the research process since participants may assume shared understanding and
‘skip over’ important aspects of their experience (Darlington & Scott, 2002: 54).

Brinkmann (2013) asserts that there is a power imbalance involved in semi-structured
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interviews; the researcher sets the agenda and has control over what topics are covered.
This puts interviewees at risk of social desirability bias and could mean that they
respond in ways which will show them in a more favourable light (Denzin, 1978).
Given that interviewees were engaged in a personal capacity and given their seniority
and expert status, such risks were mitigated. Equally, it was important that a firm
knowledge of the topics was gained prior to the interview in order to demonstrate my
‘thematic competence’ and to build credibility and trust among interviewees (Rubin

& Rubin, 2012).

Qualitative Data Analysis: The Stages of Thematic Analysis

The interpretative framework employed was thematic analysis as outlined by Braun
and Clarke (2006). Thematic analysis requires the researcher to ‘make sense’ of the
data by identifying and describing its complexities (Guest, MacQueeny & Namey,
2012). It involves a close reading of the data and the developing of codes which reflect
meaning found within it. Thematic analysis does not constitute a method per se, since
it incorporates elements of grounded theory, discourse analysis, interpretivism and
phenomenology (Braun & Clarke, 2006; Guest, MacQueeny & Namey, 2012). Guest,
MacQueeny and Namey (2012:15-16) describe thematic analysis as:

‘A rigorous, yet inductive, set of procedures designed to identify and examine
themes from textual data in a way that is transparent and credible [...] its primary
concern is with presenting the stories and experiences voiced by study

participants as accurately and comprehensively as possible.’

Braun and Clarke’s (2006) six phase process for rigorous thematic analysis was
adopted for this research. Phase one entailed familiarising myself with the data. This
involved jotting down initial ideas that began during fieldwork (ibid). Familiarising is
the starting point of analysis (Bird, 2005; Braun & Clarke, 2006; Guest, MacQueeny
& Namey, 2012). Researchers must immerse themselves in the data in order to
understand its depth and breadth (Braun & Clarke, 2006).

All interviews were audio recorded and transcribed. Transcription is ‘a key phase of

data analyses’ within qualitative methodology (Bird, 2005: 227). A truly verbatim
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transcription of interviews was not possible since ‘data are (re)constructed’ during the
transcription process in accordance with theoretical and pragmatic considerations
(Poland, 2002: 630). For the purposes of this research, the ‘Alternative Abbreviated
Instructions for Transcribers’ were followed (see Poland, 2002: 641). Audio
recordings were transcribed with the assistance of Dragon NaturallySpeaking voice
recognition software (VRS) using the ‘embodied transcription’ method (Brooks,
2010). The software was trained to recognise the researcher’s voice, the researcher
then listened to the interviews and repeated the content into a microphone attached to
a computer. The VRS transcribed the researcher’s speech and transcripts were later
revisited and amended manually. Using VRS in this way involves actively listening to
the data and encourages the researcher to become aware of cadence, pacing and
emphasis in speech (Brooks, 2010). While multiple voice transcription is still not
reliable, the single voice transcription method described above constitutes an
‘improvement on traditional transcription’ (Matheson, 2007: 558). As Fletcher and
Shaw (2011) note, the accuracy of VRS has improved significantly in the last 20 years.
VRS can ease the physical and mental stress of transcription (Johnson, 2011) whilst
allowing the researcher to remain familiar with the data and gain valuable insights
(Anderson, 1998; Brooks, 2010; Fletcher & Shaw, 2011; Johnson, 2011). The
interview data was read-through in its entirety before any coding began (Braun &
Clarke, 2006).

The interview transcripts were uploaded into NVivoll which was used to facilitate
the thematic analysis of the data. NVivoll is a piece of qualitative data analysis
software which is designed to assist the process of analysis (Bazeley & Jackson, 2013).
It allows the researcher to store, manage and retrieve large quantities of information,
establish patterns and makes links between data (Bazeley & Jackson, 2013). Phase two
of the thematic analysis involved systematically combing through the data to discover
repeated patterns (Braun & Clarke, 2006). Repeated patterns were labelled and initial
nodes were created in NVivo which communicated something meaningful about the
data. Boyatzis (1998: 31) suggested that a ‘good thematic code is one that captures the
qualitative richness of the phenomenon’. This research was data-driven; transcripts
were read and re-read in NVivo and a line-by-line coding method was employed.
Nowell et al., (2017) assert that it is imperative to maintain a consistent analytic

approach during coding to ensure reliability.
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Phase three involved generating themes and sub-themes (Braun & Clarke, 2006) using
an inductive coding method (Boyatzis, 1998). Coding-on was conducted to refine
nodes within NVivo. However, the nodes were then extracted from NVivo and
organised into themes and sub-themes using more traditional paper-based methods.
The use of multiple methods of interaction with the data encourages immersion and
can lead to the generation of greater insights (Maher et al., 2018). During phase four
themes were reviewed to ensure that they were coherent and communicated something
meaningful about the data (Braun & Clarke, 2006). Any themes that did not have
enough raw data to support them were removed from the analysis. Phase five involved
the defining and naming of themes as well as determining the ‘overall story’ of the

analysis (Braun & Clarke, 2006: 87).

The final (sixth) phase of analysis involved writing-up the thesis (Braun & Clarke,
2006). The qualitative data analysis chapters present the themes with extracts of data
embedded in the narrative as supporting evidence (see Chapters Five, Six and Seven).
Within these chapters, interviewees are referred to using pseudonyms both to protect
their identities and also to provide information about the nature of their expertise. The
analysis was not completely finished until this stage was complete. Despite the
creation of six phases of thematic analysis, Braun and Clarke recognise that data
analysis is a recursive process which involves ‘constant moving back and forward
between the entire data set’ (2006: 86). This was certainly the case in this research.
The analysis involved alternating between paper-based methods and the NVivo 11
software in order to develop the research narrative. This process of coding, organising
and re-reading transcripts led to the creation of 14 master nodes encompassing 51 sub-
nodes and sub-sub-nodes. All categories were cross-referenced to the salient literature

and this enabled the identification of novel findings.

‘Trustworthiness’ of the Research

The reliability and validity of this research are enhanced by the research design.
Traditionally, reliability and validity have been associated with quantitative research
methods (see Carminati, 2018). However, these features are entirely applicable to

qualitative research, albeit in slightly different ways (Carminati, 2018; Firestone,
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1993; Hammersley, 1987; Lincoln & Guba, 1985; Morse, 1990; Polit & Beck, 2010).
Winter (2000) posed that validity is a contingent construct that is dependent on the
methodologies used and the particular aims of a research project. He argues that
‘qualitative research sets itself up for failure when it attempts to follow established
procedures of quantitative research’ (Winter, 2000: 11). Indeed, social scientists have
been vague and inconsistent in their use of reliability and validity in the past (see
Hammersley, 1987). Hammersley (1992: 69) contended that ‘an account is valid or
true if it represents accurately those features of the phenomena that it is intended to
describe, explain or theorise’. Lincoln and Guba (1985: 290) also suggested that it is
preferable to consider the ‘trustworthiness’ of qualitative research including its truth
value, applicability to other cases, its consistency and neutrality. They argued that we
must substitute positivist research terms; ‘credibility’ should replace internal validity,
‘transferability’ should replace external validity, ‘dependability’ should replace
reliability and ‘confirmability’ should replace objectivity (Lincoln & Guba, 1985:
219). Lincoln and Guba asserted that these terms are better suited to qualitative

research.

Steps were taken to ensure the credibility, transferability, dependability and
confirmability of this study. Primarily, this research addressed issues of credibility
through adopting a mixed-methods approach involving triangulation of the data
(Nowell et al., 2017) as well as a triangulation of participants (Shenton, 2004) to
develop a broader understanding of the issues. A mixed-methods approach was used
to utilize the combined strengths of each method (Creswell, 2015; Creswell & Plano
Clark, 2011; Shenton, 2004). The research also draws on the knowledge and expertise
of participants from a wide range of organisations and professional backgrounds. Such
triangulation of participants means that ‘individual viewpoints and experiences can be
verified against others’ which leads to a rich description of the ‘attitudes, needs or
behaviour of those under scrutiny’ (Shenton, 2004: 66). This research also ensured
credibility through ‘negative case analysis’ which involved revisiting the work to
check that findings were sound (Lincoln & Guba, 1985; Shenton, 2004). Themes in
the qualitative data were also assessed against previous research findings to make sure
that the research is situated within the literature to enhance its credibility (Shenton,

2004). Moreover, regular debriefing sessions were conducted with the principal PhD
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supervisor during the fieldwork and data analysis phases. These sessions were used to
evaluate the progress of the research and reflect on any issues (Shenton, 2004).

Steps were also taken to establish the transferability of the research. Lincoln and
Guba’s (1985) conception of transferability is sometimes referred to as
generalizability (Carminati, 2018; Delmar, 2010; Firestone, 1993; Morse, 1999; Polit
& Beck, 2010). Firestone (1993) set out three models of generalizability in research.
The first model is statistical generalization in which findings from a sample population
are extrapolated to a general population. This is most commonly associated with
quantitative methods. The second model is analytic generalization, which involves
generalizing a theory, and is particularly useful in qualitative research. The third model
is case-to-case relation where a person in one setting adopts an idea from another
(ibid). Lincoln and Guba (1985) refer to this as the ‘fittingness’ of the research and it
is especially applicable to qualitative data. For Firestone (1993: 17) replication is an
essential part of all models since ‘similar results under different conditions illustrate

the robustness of the finding’.

It is the model of analytic generalisation that is most applicable to this research, which
aims to theorise about national policy and practice based on a sample of experts. This
form of generalizability relies on the researcher to abstract knowledge (Carminati,
2018; Delmar, 2010; Morse, 1999; Polit & Beck, 2010). Analytic generalisation
occurs during analysis and interpretation (Polit & Beck, 2010). Here it is paramount
to ensure that ‘the research is measuring what it was intended to measure’ (Winter,
2000: 14). This research established clear research aims which were explicitly
addressed throughout the literature chapters (see Chapters Two and Three) and the

analysis chapters (see Chapters Five, Six and Seven).

This study also includes a detailed research design and a reflexive section evaluating
the project (see below), both of which can increase dependability, according to
Shenton (2004). The phased approach to thematic analysis provides a clear framework
for the study to be repeated (Braun & Clarke, 2006). The inclusion of a second coder
could have increased dependability through inter-coder reliability. However, time and
monetary constraints meant that this was not possible. Indeed, interpretation is an

essential facet of qualitative research and so it is vulnerable to researcher bias
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(Boyatzis, 1998). Throughout the project, | maintained an awareness of, and reflected
on, my own background, training and prior knowledge of the topics explored to try to
mitigate this. My fieldwork findings were also systematically cross-checked during
regular meetings with my principal supervisor. Following Shenton’s (2004) guidance
on improving reliability, therefore, | remained as neutral as possible to ensure that the
analysis reflected the knowledge and experience of the professionals interviewed,
rather than my own ideas or theories. The resulting ‘rigorous inductive analysis’ (Polit
& Beck, 2010: 1453) is expounded using detailed descriptive information in order to
help other researchers to understand the processes involved (Firestone, 2003; Lincoln
& Guba, 1985; Polit & Beck, 2010; Shenton, 2004). This facilitated transferability as
well as confirmability by providing an ‘audit trail’ of the research processes and

decisions made (Shenton, 2004: 72).

The methods employed in this research enhance its credibility, transferability,
dependability and confirmability. The research is grounded within the existing
literature (see Chapters Two and Three). The results of this study are applicable
nationally, it draws on a wide range of interviewees with expertise across a number of
fields which are relevant to the research aims. This study provides a detailed account
of the research process and resulting findings through use of ‘thick description’
(Geertz, 1973/2011). The triangulation of methods adds additional depth to these
findings as well as credibility. It has been demonstrated that the research process
included several checks and balances to ensure the ‘trustworthiness’ of the research

findings.

Research Ethics

As a starting point, ethical approval for academic research was obtained from the
University of Liverpool, School of Law and Social Justice Ethics Committee in
February 2015. The application for ethical approval was developed in close
consultation with the primary PhD supervisor, Professor Barry Goldson. It was
designed to reflect the principles outlined in the British Society of Criminology’s
(2015) Statement of Ethics and the British Sociological Association’s (2004)
Statement of Ethical Practice. The research did not involve the participation of any

vulnerable groups or anyone below the age of 18 years. All participants were
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interviewed in their capacity as a national youth justice and/or children’s services
professional/expert. Therefore, the interviews did not involve any discussions of
private lives or personal information. It was not anticipated that interviewees would
experience any emotional distress or psychological harm from taking part in the

research.

Prior to the interview, participants were provided with a detailed project information
sheet and a consent form (see Appendices 4D and 4E). It was made clear that
participation was voluntary, that they were under no obligation to answer questions,
and that they were free to withdraw at any time. Interviewees were also able to choose
from three options of anonymity. The first option meant that their full name and job
title could be included in the thesis and subsequent publications, the second option
included their job title only, and the third option involved full anonymity without using
their name or job title. All interviewees understood that direct quotations would be
included in the thesis and subsequent publications in accordance with their anonymity
preferences. Consent forms were signed and dated by the interviewee and myself
before the interviews began. Locations for interviews were selected to protect the
privacy and safety of participants and myself. All interviews took place in a private
room in the participant’s place of work, in a University of Liverpool meeting room or
over the phone. Participants were fully debriefed after the interview to confirm that

they were happy to proceed. None of the participants withdrew from the study.

The interviews were sensitive in nature; the majority of interviewees offered critical
insights into key problems with youth justice and children’s services. A number of
interviewees also gave details about the experiences of specific children they had met
and practitioners they had worked with. In light of this, names and locations were
carefully omitted from interview transcripts to protect the identities of children and
colleagues, as well as the participants themselves. In retrospect, a decision was taken
to use only the job titles of participants. All interviewees consented to their job title
being published and so each interviewee was ascribed a pseudonym which reflected

the nature of their role.

Interviews were recorded using an audio-recording device and then transferred to a

secure server before being transcribed with the aid of VRS as explained above.
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Moreover, the data was also processed in accordance with the new EU General Data
Protection Regulation.

Reflections on the Research Process

This chapter reflects on the data collection, analysis and completion of the project. In
order to produce high-quality work, ‘qualitative researchers must be reflexive and
conceptual throughout their project’ (Polit & Beck, 2010: 1455). It is essential to
ensuring that the work produced is ‘trustworthy’ (Shenton, 2004: 64).

This study has been successful in a number of ways — the research addresses the key
issue of disproportionality in the youth justice system in general, and the secure estate
in particular. There is no directly comparable research in the public domain (see
above). In addressing this phenomenon, the research provides insight into the
criminalisation of BME children and looked after children in England and Wales.
However, the research process was not without complications. This research focuses
on two groups of children, BME children and looked after children, which posed some
challenges when selecting appropriate participants for semi-structured interviews.
Ideally, interviewees were required to have in-depth knowledge and experience of
both BME children and looked after children in the youth justice system. However, it
proved difficult to realise this requirement with many participants having specialised
in one group of children over the other. Two participants would only answer questions
in relation to one group of children since they felt unqualified to discuss the other.
While these interviewees did not have a full breadth of knowledge across both BME
children and looked after children, their depth of knowledge in their respective

specialist areas still provided valuable insights.

There were additional challenges during the fieldwork process. Whilst conducting the
first interviews, | was nervous meeting participants and missed some points of enquiry
for follow-up. | was a young PhD student and | was conscious that this could also
impact the power dynamics of the interviews. Denzin (1978: 178) suggested that high
status interviewees may sometimes ‘talk past’ the interviewer who they view as lower
status. Certainly, one respondent spent a considerable amount of time giving advice

on how I should approach the research. During a telephone interview, one particularly
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senior professional spoke almost continuously, making it difficult to maintain the
focus of the discussion. Shuy (2002) has suggested that unequal distribution of
interactive power can be a problem with telephone interviews in which nonverbal cues
are absent. However, he also points out that they can make individuals feel more
comfortable discussing difficult subjects (Shuy, 2002). While at first the above
participant seemed to be acting as a spokesperson for their organisation, they did
eventually open up. In another interview, | was confronted with some problematic
language (see Chapter Five). | chose not to challenge the interviewee on this as it could
have damaged the good rapport that had already been established. Rubin and Rubin
(2012) contend that it is not dishonest to do this since it is often essential to the
completion of the research.

The fieldwork process was particularly intensive. The seniority of participants meant
that they had extremely busy schedules which had to be accommodated. | was required
to travel extensively in order to meet participants in a location convenient for them.
Some days involved multiple interviews which left little time to reflect in between.
With hindsight, 1 would change some aspects of the research. I would not give
interviewees three different options of anonymity. Instead, | would require that they
consent only to their job title being used since anonymity can facilitate openness and
honesty (Shenton, 2004). Some participants who had consented to their name being
used, qualified this later and asked for certain statements to be anonymised. This
would have over-complicated the analysis and so contributed to my decision to

anonymise all data (see above).

Altogether, this was a successful project that clearly addressed the research aims. The
mixed methods approach which employs a combination of quantitative and qualitative
analyses offsets the limitations of relying on one method. In doing so, it extends and
develops existing knowledge and provides a nuanced and in-depth understanding of
the overrepresentation of BME children and looked after children in the youth justice

system and the juvenile secure estate.

106



Chapter Five Institutionalised Criminalisation: BME Children

in the Youth Justice System in England and Wales

Introduction

This chapter explores findings from 27 interviews with youth justice and children’s
services professionals in England and Wales. It interrogates the interview data and
academic literature to unpick the presence of ethnic disproportionality in the youth
justice system in general, and in the secure estate in particular. It begins by
demonstrating the interviewees’ knowledge regarding disproportionality in order to
both reiterate existing statistical patterns and to confirm the overrepresentation of GRT
children who are not captured by the official data. It demonstrates that interviewees
were most concerned about black boys in the youth justice system. Consequently, the
analysis of disproportionality principally centres on this group. The drivers of
overrepresentation are examined along five main themes. Firstly, the significance of
social and economic disadvantage is explored, although it is determined that ethnicity
itself has a role to play. It then expounds findings in relation to discriminatory practices
and employs Phillips’ (2011) framework of ‘institutionalised racialisation’ to take
account of the complexity of this issue. The chapter considers findings that outline
excessive policing of BME children as driving criminalisation through negative
assumptions. It also highlights differential treatment within the court system as a
particularly thorny issue which requires further attention. Finally, the chapter outlines
a lack of BME representation in key areas of the youth justice system as problematic.
The chapter concludes that a range of complex factors contribute to longstanding
ethnic disproportionality within the system which amounts to the institutionalised

criminalisation of black children in particular.

The Overrepresentation of BME Children in the Youth Justice System

This chapter discusses the overrepresentation of certain BME groups in the youth
justice system in England and Wales. It explores the officially published data and

analyses this using the expertise of professionals working in the field. It is argued that
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although the data is flawed, it is essential to aiding our understanding of ethnic
disproportionality in the youth justice system which is a longstanding and persistent

issue.

The published official statistical data outlines significant ethnic disproportionality in
the youth justice system in England and Wales (see Chapter Two). The data shows
that some groups of BME children, namely those who identify as black or mixed
ethnicity, are overrepresented at all stages of the youth justice system, and that this
overrepresentation is especially pronounced in the juvenile secure estate. When asked
which groups of BME children they were most concerned about, all 27 interviewees
referred to black children.

‘my] special concerns would be black children who are way
overrepresented in terms of their proportions in the youth justice system
and in custody [compared to] their proportions in the community as a

whole.” (Laming Review Member 1)

‘[...] black British boys are the group that | have been most worried
about.” (Youth Justice Consultant 1)

‘[...] black boys are noticeably overrepresented’ (Director of NGO 1)

‘[...] it is black young people that are overrepresented very clearly’
(Senior Professional at NGO 2)

Indeed, interviewees tended to focus their discussions of overrepresentation around
black children, and many specifically pointed to black boys. Two interviewees
mentioned that black girls are particularly overrepresented in juvenile custody though
the comparably low numbers of girls incarcerated means it is difficult to discern any
meaningful statistical patterns (YJB, 2018a). Several interviewees also noted that
mixed ethnicity children are overrepresented in the youth justice system. However, a
large proportion of interviewees did not mention mixed ethnicity children even though

they are overrepresented at all stages of the youth justice process (see Chapter Two).
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Nevertheless, many confirmed the statistical data which shows increasing proportions
of mixed ethnicity children in the youth justice system.

‘[...] it looks as if the fastest growing overrepresentation in the justice

system is mixed [ethnicity] children.’ (Academic 1)

‘[...] I think children of mixed ethnicity are actually more overrepresented
than black Kids [...] I think it’s been hidden and not generally reported on
overtime, and/or that mixed [ethnicity] youth have been included within
black figures. So I don’t think it’s been highlighted clearly that it is an
issue.’ (Youth Justice Consultant 1)

‘[...] mixed [ethnicity] children are also significantly overrepresented’

(Academic 5)

Certainly, some interviewees felt that mixed ethnicity children are more
overrepresented than black children. However, census data indicates that mixed
ethnicity children constitute 4.1 percent of the general population and 11.3 percent of
children in the juvenile secure estate (ONS, 2011; YJB, 2018a). Comparably black
children appear to be more overrepresented since they make up 4.4 percent of the
general population and 23.4 percent of children in custody (ONS, 2011; YJB, 2018a).
Overall, nearly half of children in the juvenile secure estate identify as BME (YJB,
2018a). Moreover, all interviewees were aware that broadly Asian children are
underrepresented in the youth justice system. However, several interviewees also
acknowledged that the proportions of Asian children in penal custody have increased

in recent years.

‘[ ...] increasingly, Asian young men [are being sentenced to custody]’

(Former Magistrate)

‘[...] we are getting an increasing number of Asian young people [in

custody]’ (Senior Professional in YJB)

‘[ ...] the number of young Asian kids who are being locked up seems to be

109



a lot higher than it used to be.” (Senior YOT Manager)

The interview data was able to confirm the patterns of ethnic disproportionality found
in the official statistics which are outlined in Chapter Two and also offer some expert
insights. In addition to reinforcing the officially published data, many interviewees
were also critical of its quality. In particular, many took issue with the ethnic
categories employed, which they viewed as too broad.

‘[...] the trouble with the BME [data] is that it doesn’t break it down
enough’ (Senior YOT Manager)

‘The [officially published] statistics don’t tell you which [BME] groups
actually because there is no further breakdown [of the categories]’

(Academic 3)

‘[ ...] you never quite know about the quality of the data, it just says mixed
[ethnicity] and you don’t know what mix it is [...]. We don’t know how
many Eastern European kids there are [in youth custody], how many Roma
kids there are, it’s all a bit crude. Those [ethnic] categories actually

haven’t been updated for a long time.’ (Youth Justice Consultant 3)

The YJB currently employs five categories to denote ethnicity: ‘white’, ‘black’,
‘mixed” and ‘Asian’ and ‘Chinese or other’ (see Chapters Two and Four). Many
interviewees saw these ethnic categories as ultimately vague, and felt that more
detailed subcategories could be included in order to capture the complexities of self-
identified ethnicity (Bonnet & Carrington, 2010; Parameshwaran & Engzell, 2015).
For example, some interviewees pointed specifically to ‘Somali’ children or
‘Caribbean’ children. The current categories do not allow us to explore whether
children with these backgrounds are any more or less overrepresented than other
groups who may identify as black. Similarly, a small number of interviewees discussed
the staggering overrepresentation of GRT children in youth custody, which is

conspicuously absent in the official data (see Chapter Two).
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‘[...] the number of gypsy kids and traveller/Roma kids...I think [they
make up] something like 20 percent of some of the custodial establishments
and you are thinking well they are sure as shit not 20 percent of the

[general] population.” (Senior YOT Manager)

‘[...] because [GRT] children aren’t always declared, and they’re not
visible because they are (mostly) white, people just don’t accept [that they

are overrepresented]’ (Former HM Inspector of Prisons)

‘[ ...] traveller gypsy communities [are a] hidden group [in youth custody]
because their ethnicity is not always obvious’ (Director of Children’s

Services 2)

‘Gypsy, Traveller and Roma children [...] would record themselves as
white, but what we discovered when we did a particular piece of work for
[organisation] looking at youth custody institutions, was that there was a
high percentage of that white population that were from Gypsy Traveller
and Roma communities and that just wasn’t being picked up at all.’

(Children’s Services Consultant)

The above interviewees thought that the GRT identity can become lost within the
current system of categorisation, a factor which has drawn criticism from the Traveller
Movement (2016b) and has received some, albeit limited, attention in parliament
(Slaughter, 2015 as quoted in HC Deb 1 February 2017, cc348 — 355WH). Just 4 out
of 27 interviewees mentioned GRT children when questioned about ethnic
disproportionality. It seems that GRT children are not just overlooked when it comes
to the collection of official data, but they were also largely omitted by the youth justice
and children’s services professionals interviewed. While interviewees took issue with
the data, it still formed the basis for their discussions of overrepresentation. All 27
interviewees were able to discuss the official figures regarding the ethnicity of children
in the youth justice system, and in custody in England and Wales. Several
interviewees commented on the fact that the proportions of black and mixed ethnicity
children have increased whilst the overall number of children in the youth justice

system has decreased.
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‘[...] you have to come to the conclusion that we seem to be able to keep

white kids out of custody but not black kids’ (Senior YOT Manager)

‘[ ...] there has been a difference [...] at the gateway of the [youth] justice
system [in terms of] how some of these communities have been policed and
risk assessed. [...] I would suggest that they have brought many of these
young people into the justice system without giving them access to

alternatives which have been provided to the other groups.’ (Academic 3)

‘If you look at the fall in arrests, the fall in children getting a substantive
disposal, being charged and going into custody, all of the graphs look
incredibly similar [..] since 2008. And my take on it is that if you have kids
in the system, then they tend to progress towards custody, a certain
percentage of them go into custody. If that’s right then what it implies is
that black and minority kids [...] aren’t being diverted to the same degree

as white children.’ (Academic 1)

These statements reflect the central problem, which is that some groups of BME
children do not seem to have been afforded the same access to alternatives as other
children, which has been crucial in reducing the number of children in the juvenile
secure estate (Bateman 2012; 2014). Nonetheless, interviewees emphasised that this
is by no means a new phenomenon. They felt that the issue of BME criminalisation is

a longstanding issue.

‘It doesn’t matter how many young people are locked up in this country.
[...] the [juvenile secure estate] in particular has shrunk [but] that hasn’t
shrunk the level of overrepresentation. When we had a massive surge in
custodial figures, again [black boys were] significantly overrepresented.
So I don’t think that’s changed in any way at all. It doesn’t matter,
whatever timeframe you put on it these kids are still overrepresented.’

(Youth Justice Consultant 1)
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‘[ ...] historically [BME] groups have always [been overrepresented] and
I suppose in some ways the decline that we 've seen now and the fact that
many children are now kept out of the system [...] reinforces that it’s
always been the way. It’s a persistent and enduring problem, it’s how it is,

it’s the status quo.’ (Academic 7)

‘There are some real deep problems with how the system operates in which

things have become so ossified that we are finding it such a problem. Even
the thousand or so young people that are currently in the estate [ ...] within
that a disproportionate number of them are from black communities, even
the remand population in custody is disproportionately black’ (Academic
3)

Indeed, scholars have been writing about BME overrepresentation for a number of
decades (Hall et al., 2013; Gilroy, 1991; Gordon, 1983; Webster, 2019). The very fact
that this issue still warrants interrogation is a cause for concern, particularly given that
ethnic disproportionality is increasing. It has been established that the official data,
although flawed, is essential to understanding the picture of overrepresentation. While
the interviewees were critical of its quality, they also largely relied on it. As outlined
in Chapter One, in the last decade there has seen a trend towards diversion and
alternatives to custody which has driven down the young custodial population (Allen,
2011; Bateman, 2012; Goldson, 2015). And yet, it is clear that some groups of BME
children are increasingly proportionately overrepresented. The principal aim of this
chapter is to examine why this is the case. Therefore, interview data that considers the
drivers of ethnic disproportionality in the youth justice system is explored. Overall,
interviewees primarily focused on black children, with some discussions about mixed
ethnicity children. In addition, some interviewees briefly mentioned GRT children
although this was not their focus of the interview. Interviewees’ responses also centred
on boys.>® As a consequence, this chapter focuses on BME boys, and black boys in

particular.®® In light of this, the interview data is framed around five main themes:

%0 Although girls were mentioned by 11 interviewees, only 2 discussed the issue of gender at length.
This is perhaps the result of the dwindling numbers of girls who experience penal custody in England
and Wales (YJB, 2018a).

51 For a discussion of gender and the youth justice system see Sharpe, G.H. (2011) Offending Girls:
Young Women and Youth Justice. Abingdon: Routledge.
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social and economic disadvantage, institutional racialisation, excessive policing,
differential treatment in court and representation and understanding. These are
discussed below.

BME Children: Social and Economic Disadvantage

Goldson (2015: 179) has contended that ‘wherever we might care to look in the world,
child prisoners are routinely drawn from some of the most disadvantaged, distressed
and impoverished families, neighbourhoods and communities’. Certainly, research has
shown that youth custody in England and Wales is full of children who have
experienced serious hardship (Allen, 2011; Blades et al., 2011; Gyateng et al., 2013;
Jacobson et al., 2010; Lennox & Khan, 2012; Willow, 2015). Furthermore, as the
numbers of children in penal custody have fallen, the remaining population is likely
to have a greater concentration of problems (Bateman, 2017; Bateman & Hazel, 2014;
Bateman, Hazel & Wright, 2013). This chapter outlines how social and economic
disadvantage might contribute to the overrepresentation of BME children in the youth
justice system in general, and penal custody in particular. It demonstrates that wider

political and economic shifts have intensified such disadvantages for many children.

Several interviewees argued that heightened levels of social and economic
disadvantage found in BME communities can help us to understand ethnic

disproportionality in the youth justice system.

‘I think this is at the root of why we do have often more young BME people
the justice system because of the economic opportunities they have or the
deficit’ (Director of NGO 2)

‘[...] the socio-economic circumstances of [BME] children and their
families and the circumstances which lead them to be more often living in
the poorest areas, in the poorest housing, with the poorest access to
services, the poorest support, means that they’re more likely to get into

trouble’ (Director of Children’s Services 2)
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‘[...] minority groups tend to be heavily focused among Vvery, very poor
working class communities and it’s those communities who come to the
attention of the criminal justice system. If they are overrepresented in those
communities then they will be overrepresented in the justice system.’
(Academic 1)

‘For black and minority ethnic young people again all of those factors...
Early indicators that a young person may get into trouble with the youth
justice system are there. So they tend to have poor attainment, to have
higher exclusion rates from school, [to have] experience of family
breakdown, [to have experience] parental mental health issues [...]
domestic violence [...]. A lot of young black children are brought up in
single-parent households and that is correlated not causative. But all of
those things that are in the family experience of young people tend to be
more prevalent quite often. And poverty, poverty and deprivation is the

overriding issue.’ (Senior Professional in YJB)

BME children are likely to be among the most disadvantaged in society. Gillborn
(2013: 481) asserts that ‘historically minoritised groups suffer the negative impacts of
recessions earlier, deeper and longer than the White population’. Dorling (2009)
argues that times of recession only serve to deepen existing racial inequalities within
society. The UK poverty rate is twice as high for BME groups as it is for the majority
white population (Barnard & Turner, 2011; Weekes-Bernard, 2017). Research
conducted by the Joseph Roundtree Foundation found that 45 percent of children with
foreign-born parents were in poverty compared to 24 percent of children with UK-
born parents (Hughes & Kenway, 2016). Many of these children will belong to an
ethnic minority group. Research suggests that experiences of poverty during
childhood — both long and short term — increase the likelihood of persistent, serious
criminality in adolescence (Hay & Forrest, 2009). Here the impact of community
poverty levels are particularly important (Hay et al., 2007). Moreover, it may be the
case that poor individuals are ‘not more likely to become persistent offenders, but are
just more likely to be caught and severely sanctioned’ (Hay & Forrest, 2009: 55). In
addition to this, BME children are disproportionately likely to be the subject of social
services intervention (Bywaters et al., 2014; DfE, 2017a; Owen & Statham, 2009).
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They are also more likely to have poor educational achievement and to experience
exclusion from school (DfE, 2017a; Social Mobility Commission, 2016) and are twice

as likely to be unemployed as white young people (Powell, 2018).

Specifically, three ethnic groups of children have been identified as overrepresented
in the juvenile secure estate in England and Wales: black children, mixed ethnicity
children and GRT children. These groups are especially disadvantaged in many
respects. For example, DfE (2018b) data shows that ‘black Caribbean’ boys, mixed
ethnicity ‘white/Caribbean’ boys and ‘Gypsy/Roma and Traveller of Irish Heritage’
boys are between two and five times more likely than ‘white’ boys to be permanently
excluded from school, a factor which features prominently in youth custody
populations (Kennedy, 2013; Prime, 2014; Redmond, 2015; Simmons, 2016; Taflan,
2017).52 GRT communities in particular have extremely high levels of disadvantage
in relation to education, health, employment, accommodation and justice (Cemlyn et
al., 2009). These issues have become more pertinent in light of widespread cuts to
public spending. Indeed, ‘the past decade has shown a deterioration in the ability of
people without work or in lower-paid work to afford a minimum standard of living’
(Davis et al., 2018: 3). Gillborn (2013) contends that the economic crisis has led to a
defunding of education programmes designed specifically for ethnic minority
children, in a bid to placate and protect the white working-class. In addition to this,
government funding cuts have threatened local welfare funds which offer vital support
for people at risk of destitution (Fitzpatrick et al., 2018). To put it bluntly, the most
economically disadvantaged in society have become worse-off as a result of the
government’s austerity agenda. Furthermore, such austerity measures were found to
have the greatest cumulative impact on black and Asian communities, with black
families experiencing the greatest average drop in living standards (Hall et al., 2017).%
Several interviewees felt that the disadvantages experienced by BME children have
been compounded by the austerity agendas of recent Coalition and Conservatives

governments.

52 The DfE data regarding ethnicity uses different categories to denote ethnicity than does the YJB. We
should therefore approach any comparisons between the data with some caution.

53 The study did not include information about GRT families. Such an omission confirms research by
The Traveller Movement (2016; 2017) which asserts that GRT groups are often overlooked when it
comes to ethnicity.
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‘[ ...] there has been a decline in resources going to BME organisations to
work with young people especially those at risk of offending or in the care
system [...] because of public sector cuts. Many BME especially black
charities that local authorities were funding, that supply of funding has
been literally cut off.” (Director of NGO 2)

‘[...] some of the [BME third sector organisations] have really struggled
in and around London that have supported youth activity and prevention
activity [ ...] they have [found it] very difficult to actually exist because of
the fact that the council has taken away funding. Now that has had a huge,
huge detrimental impact [...] many of them closed, they had no funds, no
access to resources and therefore all the expertise that they brought
together was just withdrawn.’ (Academic 3)

‘[...] the BME charity I'm involved in [...] we’ve just been clobbered
because things go central. And bigger organisations [say that] they will
do a bit of diversity and whatnot. And of course they don’t because it
doesn’t matter, survival matters. And then [BME children] fall even
further through the cracks because the issues don’t go away because the

alienated individuals, families, communities are still there.’ (Academic 6)

Clearly, interviewees felt that BME third sector organisations have been particularly
impacted by government spending cuts.>* In a survey of third sector organisations
who work with offenders, just 5 percent provided specialised support for BME people
and their families (Clinks, 2018). Moreover, these organisations were much more
likely to report being at risk of closure: 30 percent of BME specialist organisations
reported that this was the case compared to 5 percent of organisations overall.
Nevertheless, there are some groups of BME children, such as Pakistani and

Bangladeshi children, who experience high rates of disadvantage but do not appear to

% Mayblin and Soteri-Proctor’s (2011) work interrogates the notion of a ‘BME third sector’ and
highlights the contested nature of the concept. For the purposes of this research, notions of ‘BME
charities’ or ‘BME organisations’ will refer to BME third sector organisations in the ‘broadest sense of
the term’ (ibid: 33).
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be overrepresented in the juvenile secure estate (Social Mobility Commission, 2016).%
Many children with Asian ethnic backgrounds continue to be underrepresented in
youth custody (YJB, 2018a). Therefore, it is difficult to attribute the
overrepresentation of some BME groups using socioeconomic status alone. Fieldwork
interviews reflected this challenge. There was not a single interviewee who thought
that ethnic disproportionality was solely the result of higher levels of deprivation
found in BME communities.

‘I’'m not convinced by the research, more the kind of commentary rather
than the research, that minority ethnic groups are more likely to be
incarcerated because of their class position, I don’t buy that as a full
explanation. To argue that racism doesn’t play a part seems to be really

naive.’ (Academic 2)

‘[ ...] one of the things which I think we need to do quite urgently is try and
disentangle the impact of race from the impact of poverty to get a better
picture of how much it is a consequence of race. I’'m convinced that at least

some of it is.” (Academic 1)

‘[...] you get layer upon layer upon layer of problems which [...] | think
will relate in part to specific institutional racism but you also get layer on
layer of problems which relate to childhood poverty. And put those two
together and that’s a real cocktail for different children being treated in a
different way in the court system and before that in the youth justice system

as well.’ (Laming Review Member 1)

A number of interviewees acknowledged the importance of class and socioeconomic
position but could not offer it as a full explanation for the overrepresentation of BME
children in the youth justice system. Some scholars have suggested that criminology,
and British criminology in particular, has missed opportunities to uncover the specific

intersections between class, ‘race’ and gender (Paik, 2017; Parmar, 2017). It is

% |t is possible that the broad ethnic categories employed by the YJB conceals potentially
disproportionate numbers of Pakistani and Bangladeshi children in custody. However, the numbers of
children who identify as Asian are incredibly low (see Chapter Two).
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therefore encouraging that the interviewees gave weight to such intersectionality.
BME children face significant social and economic disadvantages that may contribute
to their overrepresentation in the youth justice system. Moreover, such disadvantages
are likely to have intensified in recent years as general living conditions have worsened
for many, and additional support systems have been reduced or withdrawn. Despite
this, it was clear that interviewees viewed ethnicity itself as an essential facet to
understanding disproportionality. More specifically, the majority of interviewees
argued that BME children are disadvantaged in the justice system because of their
ethnicity. This chapter now explores findings which outline the ways in which BME
children might be treated differently to their white counterparts.

Discrimination in the Youth Justice System: Institutional Racialisation

It is clear that the overrepresentation of certain groups of BME children cannot be
wholly explained using social and economic factors. Nor can it be wholly explained
through differences in offending patterns (see Chapter Two). Therefore, it is essential
to consider the potential for discriminatory practices in the youth justice system.
Interviewees viewed such practices as widespread and important for understanding
ethnic disproportionality. This chapter now considers how we can understand
differential youth justice practices using Phillips’ (2011) multilevel framework of

‘institutionalised racialisation’.

Perhaps the most prominent theme running throughout the interview data was
discriminatory practices. When prompted to discuss the drivers of overrepresentation
in the youth justice system, 18 of the 27 interviewees used the term ‘racism’ and 22 of
the 27 used the term ‘discriminatory’ to describe some element of youth justice
practice. A large number of interviewees argued that the youth justice system itself is
structurally racist and that this is a major cause of ethnic disproportionality in the

system in general, and youth custody in particular.

‘I still think that there is an inbuilt discrimination in the [youth justice]

system’ (Children’s Services Consultant)
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‘I do think that the criminal justice system is inherently racist and

structurally so.” (Senior YOT Manager)

‘[...] to claim that we are in some kind of post-race society when there
isn’t really I don’t think convincing evidence to suggest that that’s where

we are.’ (Academic 2)

‘I think it’s clear with BME children that there is a systemic issue that
there probably are very uncomfortable realities around unconscious
racism, | would hope it was, rather than conscious racism going on in the

system.’ (Senior Professional at NGO 1)

Two decades ago, Lord Macpherson referred to ‘institutional racism’ during a public
inquiry into the investigation of the murder of Stephen Lawrence. Although
‘institutional racism’ had been discussed much earlier, Macpherson’s use of the term
had a significant impact on the public (Bourne, 2001). Macpherson defined

‘institutional racism’ as:

‘The collective failure of an organisation to provide an appropriate and
professional service to people because of their colour, culture, or ethnic origin.
It can be seen or detected in processes, attitudes and behaviour which amount to
discrimination through unwitting prejudice, ignorance, thoughtlessness and
racist stereotyping which disadvantage minority ethnic people.” (Macpherson,
1999: 6.34)

Much like Macpherson, many interviewees used the term ‘systemic’ to describe
racism which sits at the heart of the youth justice system. They described the entire
criminal justice system as one in which racism is deeply entrenched. However, it is
not immediately clear what they mean by racism and discrimination. Macpherson’s
own conception has been criticised for its lack of rigor, particularly in that it conflates
individual racism with a broader structural racism (Bourne, 2001; Miles & Brown,
2003; Phillips, 2011; Wight, 2003). Phillips’ (2011) conceptualisation of ‘institutional
racialisation’ offers a more helpful framework for understanding such phenomenon.

Phillips builds on the work of Rattansi (2005: 271) who critiqued and developed the
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concept of ‘racialisation’ in response to racism as an ‘essentially contested” notion. >

He argued that ‘racialisation’ is a multidimensional and relational concept:

‘Racialization tells us that racism is never simply racism, but always exists in
complex imbrication with nation, ethnicity, class, gender, and sexuality, and
therefore a dismantling of racism also requires, simultaneously as well as in the
long run, a strategy to reduce relevant class inequalities, forms of masculinity,
nationalisms, and other social features whereby racisms are reproduced in
particular sites’ (Rattansi, 2005: 298).

Using Rattansi’s (2005) work, Phillips (2011: 173) proposes a multilevel framework
of institutional racialisation which incorporates form of racialisation operating at the
micro, meso and macro levels. Institutional racialisation at the micro level recognises
that individuals may hold positive or negative attitudes towards minority ethnic groups
as a result of familial socialisation and cultural values. Meso level institutional
racialisation is primarily concerned with contextualising factors such as
socioeconomic status, political and media discourses and institutional practices.
Phillips (2011: 176) argues that ‘media and popular discourses addressing
race/ethnicity, inequality and racism often contribute to ‘common-sense’
understandings of social life, which inform processes of micro-level racialisation’.
Finally, macro level racialisation includes °[s]tructural determinants of material
conditions provide the frame through which institutional processes and practices at the
meso level are enacted’ (Phillips, 2011: 177). Macro level racialisation is expressed

through the monitoring, regulation and criminalisation of BME communities.

Phillips’ framework takes account of both individual and structural factors and the
way in which these interact to produce and reproduce racialisation. The fieldwork
interviews reflected complex mechanisms by which issues on the micro, meso and
macro levels interact and result in negative outcomes for certain groups of BME

children, and black children in particular.

% This use of racialisation is distinct from Miles’ conception in which racialisation is a ‘synonym for
racial categorisation’ (Miles and Brown, 2003: 100).
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‘I'm talking about YOTs, court, I'm talking about social workers and
children’s services, I'm talking about schools, I'm talking about all sorts
of institutions and organisations who will make kind of stereotypical
assumptions about black young people that they wouldn’t make about

white young people.’ (Director of Children’s Services 1)

‘I’'ve been in this job for 30 years, so I can see the stereotyping and
discrimination is sort of more subtle now but people often subconsciously
have these perceptions because they're offered them so regularly and it

does impact.’ (Director of NGO 2)

Certainly, the data collected from the interviews suggests that such ‘institutional
racialisation’ is ingrained within the youth justice system and is a particularly
longstanding problem. This demonstrates that the overrepresentation of some groups
of BME children is at least in part determined by negative assumptions made by a
range of actors across institutions. The chapter now explores racialisation as operating
in three key ways: through excessive policing, differential treatment in court, and

representation and understanding.

BME Children and Excessive Policing: The Gateway to the Youth Justice System

All 27 interviewees suggested that policing contributes to the overrepresentation of
BME children in the youth justice system. While the precise nature of this contribution
varied between participants, overall, the vast majority of interviewees felt that policing
was ‘vital” (Academic 3) to understanding overrepresentation. After the fieldwork was
completed, an analysis of official youth justice data was published as part of the
Lammy Review, it was found that ‘arrests of young black people are a likely
contributing factor to the high number of young black people sentenced to custody’
(Ministry of Justice, 2017b: 8). Despite this, the Lammy Review did not explicitly
cover policing. The interviewees drew particular attention to the disproportionate use
of stop and search powers on BME groups and how this can trigger entry into the

youth justice system.
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‘[ ...] young people are always getting up to this and that and if the police
keep stopping [BME children] they are bound to sooner or later find
something they are doing that is illegal. So stop and search is quite an
important part in that process of getting into the system.’ (Former
Magistrate)

‘It was really clear [that] there was just a spiralling of stop and search
being done on young people and particularly again disproportionately on
young black people.’ (Chief Executive of NGO)

‘[...] we’ve just been really loose with how many [BME] young people We
have stopped and searched’ (Senior Police Officer)

The majority of interviewees viewed stop and search as an intervention which has been
used excessively on BME children and young people. Interviewees reinforced
statistical findings which demonstrate that BME children, particularly black children,
are more likely to be stopped and searched, and subsequently arrested, than white
children in England and Wales (see Chapter Two). Moreover, several interviewees
linked disproportionate numbers of BME children in the youth justice system with
heightened police activity in areas which have large BME populations. Some studies
have suggested that ethnic disproportionality in the use of stop and search may actually
reflect the racial composition of the ‘available population” which occupies the most

frequently policed spaces (MVA & Miller, 2000; Wadding, Stenson & Don, 2004).

‘[...] if'you are over policing certain areas of the country more than others

you 're probably going to find more offenders [...] and that still happens.’
(Director of NGO 2)

‘Where you would find populations particularly from black and minority
ethnic groups [...] in particular neighbourhoods that are disadvantaged,
urban areas, inner-city areas, we would see heightened police activity in
those areas and therefore the stop and search figures would also be high.’
(Academic 3)
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‘[...] a lot of operational discretion in terms of the police again is to do
with assumptions about race and visible ethnicity and children from those
backgrounds. [They] police geographically, they police according to
areas and their perception of the sorts of children and young people who

live in particular areas’ (Academic 4)

Interviewees felt that assumptions about criminality in particular locations can have a
direct impact on the levels of BME children in the youth justice system. Research has
highlighted that the police often focus their activities in areas with high numbers of
BME people and that this is often not related to crime rates (Bowling & Phillips, 2007;
Chainey and MacDonald, 2012; Phillips & Bowling 2017). Phillips’ (2011: 186)
argues that at a meso-level, ‘Black people’s greater ‘availability’ on the streets —
because of higher levels of school exclusions and unemployment combined with their
residential concentration in higher crime areas — contributes to disproportionality in
stop and search’. However, she also points to micro-level evidence that suggests that
racial prejudice is apparent in the police (ibid). The above statements can be viewed
using Phillips” (2011) concept of ‘institutional racialisation’: the perceptions that
individual police officers have about BME children (micro level) are influenced by
contextualising factors (meso level), such as socioeconomic status, and are expressed
through the monitoring and regulation of certain BME communities through the use
of stop and search (macro level). Academic 1 stated ‘I think stop and search is a
massive issue in terms of race’. They went on to describe how at the micro level,
discriminatory attitudes impact upon the use of stop and search which can lead to

increased numbers of BME children in the youth justice system.

‘I do think that there is an element of discriminatory policing and one of
the ways that that is exercised [...] is through stop and search. Quite a lot
of black children will come into the system through being stopped and
searched which will result in a higher level of criminalisation even if the
underlying offending levels between different ethnic groups are the same.
If one in four kids white and black is going round doing naughty things
and you stop half of all the black kids but only one in ten of the white,

you'll nick a lot more black kids basically.” (Academic 1)
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It was made clear in Chapter Two that ethnicity has minimal bearing on the prevalence
of offending. Therefore, the disproportionate use of stop and search on BME children
is likely to be in part related to micro-level, racialised assumptions about particular

children.

‘[ ...] the police attend to certain sorts of children and young people...they
give undue attention to visible minorities who tend to belong to the [...]
socioeconomic and area groups that [they] assume are most likely to be in
trouble’ (Academic 4)

‘We know black young people get picked up by the police much more
quickly, a similar group of white young kids doing the same thing would
stand much less chance of getting picked up by the police. So there is in
my mind no question that is underpinned by stereotypes’ (Director of

Children’s Services 1)

‘[...] many unlawful searches have been done where police officers have
targeted the same people and this is where some of the [BME] young
people that we have spoken to and I’ve spoken to personally [as part of
focus groups], this is what they come up against and this is their first sort

of involvement and interaction’ (Academic 3)

Several interviewees indicated that racialised assumptions made by the police about
BME children contribute to ethnic disproportionality in the youth justice system.
Within the police service, negative attitudes about ethnic minority groups have been
well documented over the last four decades (Bowling & Phillips, 2002; Holdaway,
1983; 2009; Gordon, 1983; Reiner, 1993). Furthermore, there is a wealth of
psychological studies from the US which suggest that black men are stereotyped as
hostile, criminal and threatening (Correll et al., 2002; Cottrell & Neuberg, 2005;
Devine, 1989; Devine & Elliot, 1995; Duncan, 1976; Wilson, Hugenberg & Rule,
2017). Research from the US also suggests that police officers may associate black
faces with criminality, and that ‘the “more Black™ an individual appears, the more

criminal that individual is seen to be’ (Eberhardt et al., 2004: 888).

125



It is difficult to establish a causal relationship between police officer attitudes and
their responses to ethnic minority individuals (Goff & Kahn, 2012; Kahn & McMahon,
2015). Weeks and Lupfer’s (2004: 983) work in social psychology suggests that ‘race
and social class are intertwined in a complex relationship’ which influences
stereotyping and categorization.  Nevertheless, Hall et al., (1998 as quoted in
Bowling, Parmar & Phillips, 2008: 3) argued that ‘while there is no automatic or
straightforward link between racially prejudiced attitudes and language and
discriminatory or differential behaviour...there is a consistency in the pervasive nature
and expression of racial stereotypes and their influence on police expectations and
behaviours’. Moreover, Bowling and Phillips (2007) have contended that police
officers routinely make operational decisions which are based on racialised
assumptions. Such stereotyping is perhaps most clearly expressed in the use of the

‘gang’ label.

‘[the police are] labelling a lot of young men as gang members when
actually they are not in gangs. It perpetuates a certain way of policing and
looking at issues and young black men [in a way] which is often not
accurate. [...] I think we need to recognise that it’s not just young black
men that are involved in gangs. There’s a lot of young people [of all
ethnicities] involved in gangs and drugs and all the rest of it /...] we need
to [have] some more objectivity [and learn] what are the issues.’ (Director

of NGO 2)

‘[...] the gangs databases are built up through a racial stereotype and
therefore when young people are contacted by police, what is sort of an
innocent sounding question “are you in a gang?” “Well, yeah”. Well what
do they mean by that? So the police are recording this information and
putting it into a database [and] these databases are being used to focus
investigations... but someone who says “yes I am a friend of...” someone
who is under police surveillance, is a target himself or herself for more
police attention and that association can be cited in a court.’ (Senior

Professional at NGO 2)
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It was demonstrated in Chapter Two that BME children and young people, and black
children and young people in particular, are at an increased risk of being labelled as
‘gang’ involved (Aldridge, Medina-Ariza & Ralphs, 2007; Alexander, 2008; Bridges,
2015; Hallsworth & Brotherton, 2011; Hallsworth & Young, 2008; Williams, 2015;
2018; Williams & Clarke, 2016). Interviewees raised concerns about this issue and
argued that such labelling has significant implications for BME children’s trajectories
through the youth justice system. Research suggests that at the front end of the system,
racialised notions of the ‘gang’ have been used to justify the over-policing of young
black males (Aldridge, Medina-Ariza & Ralphs, 2007; Alexander, 2008; Williams,
2018), while at the back end, this has led to the criminalisation of black individuals
(Squires, 2016; Williams & Clarke, 2016). However one cares to look at it, racialised
assumptions about BME children, the areas in which they live, their perceived class
position, and the people that they associate with, mean that they are disproportionately
policed and this contributes to their overrepresentation in the youth justice system in

general, and the secure estate in particular.

Regardless of the underlying causes, the disproportionate policing of ethnic minority
children and young people damages community relations and casts doubt on police
legitimacy. The use of stop and search has declined significantly in the last six years,
however, stop and search is more disproportionate than ever: black people are stopped
and searched at a rate seven times higher than white people. Mixed ethnicity people
are three times as likely and Asian people are twice as likely to be stopped and
searched as white people (see Chapter Two). Some interviewees explained that stop
and search has become a routine experience for some BME children and young people.
They described how the regularity of stop and search had led some children and young

people to develop a significant mistrust of the police.

‘[...] it was young person centred research that we did on stop and search,
and there were young people within that who were able to account very
clearly for how they were just materially being spoken to differently from
white peers within the same group. Many of them were saying | learned
very quickly never resist a stop and search even if it does feel wrong,

unjust, without reason, just don’t resist it. Because actually what they are
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looking for is an arrest at the end of it and if you kick-off that’s what you’ll
get.” (Chief Executive of NGO)

‘[...] plenty of young people I've spoken to particularly black young men
will say it’s just part of everyday life.” (Senior Police Officer)

These statements not only detail how identifiable children regularly experience police
intervention, but also that they have learned to be wary of the potentially criminalising
effect of police interactions. One interviewee described the sense of inevitability some
young BME people may feel about excessive police intervention when discussing the

experiences of his son.

‘[...] my son who is now 24 when he was 15/16 [ went into his bedroom
and found about 30 or 40 stop and search documents pinned on his wall.
He said it was the same police officer stopping him all the time, they knew
his name, they knew where he lived, they would actually [talk to him] and
then stop and search him for no apparent reason. [...] my son is black,
now it’s the only thing I can see [as to] why he had all those. So what is
that about? Now | think it was a certain police officer [...] who was
basically harassing him. It’s as simple as. But when I said to him that |
would take it to the powers that be, | was quite happy to take it to the chief
constable in [omitted]. He said one of the most depressing things I've ever
heard anybody say and he said “dad, it’s just the way it is” and he was
like “don’t rock the boat”. Now if he is saying that when he’s in a relatively
well supported environment, all those positives around him, you can just
imagine what young black kids [experience] who don’t have [supportive
backgrounds]’ (Senior YOT Manager)

This statement refers to just one young person’s experience, however, it also reflects
the experiences of many other BME children and young people who are often
subjected to stop and search. For children who are categorised as ‘gang’ involved by
the police, such encounters are particularly frequent and routine (Williams, 2018;

Williams & Clarke, 2016). A number of interviewees suggested that persistent
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discriminatory policing, through the use of powers such as stop and search, has led to
difficult relationships between some BME communities and the police.

‘[stop and search is] probably the single biggest tool that we have
damaged our relationship with young people the most through. Its created
suspicion, its created hostility and actually what has it given us? Some
arrests maybe, a bit but not to the level of the damage that we have caused.’

(Senior Police Officer)

‘It was the commonality of stop and search, suspicion of living in a climate
where they 're expecting to be possibly in trouble or likely to be in trouble
and the way in which that is then experienced. You expect to be stopped by
the police, you expect to have that relationship with the police.” (Director
of NGO 1)

‘I think in the main there is a great distrust of [the police] amongst [GRT]
children and young people which again is a defence thing’ (Children’s

Services Consultant)

Nearly a decade ago, the EHRC concluded that the use of stop and search had been
‘unlawful, disproportionate, discriminatory and damaging to relations within and
between communities’ (EHRC, 2010: 5). The above statements indicate that
relationships have not improved. As previously touched upon, the number of stop and
searches conducted have fallen substantially in the last decade. While this has led to
an increase in stop and search arrest rates, just 17 out of every 100 stop and searches
resulted in an arrest in 2016/17 (Ministry of Justice, 2017a). Therefore, it is not
surprising that stop and search was viewed by many interviewees as a damaging
intervention. When discussing mistrust, several interviewees mentioned the
relationship between the police and GRT communities, however, the vast majority of
discussions focused on the relationship between the police and black communities.

One leading academic delineated the longstanding nature of such conflicts.

‘[...] it started badly between the police and Caribbean communities [...]

for various reasons and misunderstandings... I think it really began to
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become quite serious and | would say that a lot of enmity emerged in the
second generation in those particular areas. And what that then triggered
was an intergenerational series of conflicts and difficulties and very poor
relations between the police and Caribbean communities. I suppose what’s
been amazing is that in some ways culturally that’s dissipated and yet in
the specific area of policing and criminal justice, it has continued and
that’s a real puzzle.” (Academic 4)

Certainly, stop and search has a long and troubling history: the over-policing of BME
communities has been apparent since the 1970s (see Chapter Two). Not only does this
raise serious questions about efforts to tackle discrimination, but it also has
implications for the way in which some BME children and young people may view
police officers and their interactions with them. A number of interviewees pointed to
the historical legacy of policing in BME communities as an aggravating factor that
could lead to significant levels of mistrust, and contribute to the criminalisation of
BME children.

Williams’ (2018: 7) work in London highlights how aggressive policing strategies
‘breed contempt’ among BME populations. Research in the North of England has
indicated that there are ‘historic and deep rooted “racial” issues underlying tensions
between BME communities and the police’ (Barrett, Fletcher & Patel, 2014: 207).
Several interviewees suggested that such tensions can create a vicious circle of

suspicion and conflict between BME communities and the police.

‘I think there’s an element of a self-fulfilling prophecy in all those things
where young black people are very mistrustful of the police [and they]
show that mistrust [and so] the police are mistrustful of them’ (Senior
YOT Manager)

‘[ ...] you get a cyclical thing wherein the police’s experience of black kids
then becomes really difficult because there is a sense in which their
behaviour is different from white kids because of their perception of how

they re treated. So there is a real problem of circularity there and where
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you can break that cycle. | think it has to be fairly early on with stop and

search if we're looking purely at the justice system.’ (Academic 3)

Assumptions that are made by the police, whether it be about individual BME children
or the areas in which they live, can fuel a process by which relations become strained
and the risk of criminalisation is heightened (see Figure 5.1). It is a vicious cycle which
is driven by the underlying assumption that particular ‘visible’ minorities are more

likely to offend.

Figure 5.1: Cycle of mistrust among BME children and young people and the police
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Research conducted with BME adult prisoners indicated that the stop and search was
the principal grievance when it came to policing (Irwin-Rogers & Shuter, 2017). Many
participants ‘reported feeling that decision-making processes around stop and search
were unclear and the reasons for particular stop and searches were based on flimsy
evidence that attempted to mask an underlying racial prejudice’ (ibid: 4). In March
2018, the chair of the Metropolitan Black Police Association contended that stop and
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search ‘is not worth the loss of trust or confidence with the community’ and that it
actually hampers efforts to reduce violent crime (Gayle, 2018). Furthermore, the
Centre for Justice Innovation has argued that ‘disparities in contact with the police
plays a critical role in overall trust in, and the perceived legitimacy of, the rest of the
criminal justice system’ (Centre for Justice Innovation, 2017: 7). Mistrust in the police
may also influence the way in which some BME children respond to questions of guilt,
which may result in them being criminalised (Sabbagh, 2017). Many interviewees
suggested that BME children, particularly those who are black, are less likely to admit
guilt at an early stage and so are subsequently ineligible for pre-court diversion.

‘One of the issues is that [black children] sometimes plead not guilty in
the police station or they plead not guilty and they go through [to court].
They can’t be diverted if they say they didn’t do it.” (Former Magistrate)

‘[...] black youth were not going to admit guilt on the first opportunity
...Therefore they were never afforded the opportunity of a pre-court

diversion.’ (Youth Justice Consultant 1)

‘[...] my experience as a police officer on the ground, only comes from the
fact that having arrested young people from BME backgrounds they were
less likely to admit an offence. And therefore they were less likely to
cooperate and admit anything in an interview [and] they tended to get a

higher tariff as a result of that’ (Senior Police Officer)

Given the lack of trust in the police outlined above, it seems reasonable that some
BME children might remain guarded when being questioned by police and may be
more reluctant to engage than other children. Chapter Two demonstrated longstanding
differences in rates of admission between BME and white groups. Nevertheless, one
must be careful not to overgeneralise about BME children. The Senior Police Officer
interviewed supposed that unwillingness to admit offences in police custody ‘must be
a cultural issue’. This seems a problematic viewpoint to take, it risks blaming BME
children for their own criminalisation and ignores many of the macro racialisations
that could influence a person’s decision to engage. More importantly, such discussions

make the assumption that BME children are guilty and are just unwilling to discuss
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the offence with the police. Given the processes of criminalisation which have been
outlined in this thesis, it is deeply problematic to make this assumption. Perhaps it is
the case that at least some BME children who exercise their right to silence do so

because they have not committed an offence.

The Ministry of Justice (2018b) is currently piloting school workshop programmes
and detached youth work schemes which aim to improve BME children’s perceptions
of, and trust in, the police and criminal justice systems. This is a positive step given
that it represents a recognition that trust is essential to the functioning of a healthy
criminal justice system. However, a change in perception seems impossible without a
corresponding change in practice. Such an approach seems to put the cart before the
horse by attempting to engender trust simply through education. This has the
consequence of placing the responsibility on BME children and communities to just
learn to trust the police. It fails to recognise the role that police practices have played

in impeding trust in the first place.

The intensive policing of ethnic minority communities has been a concern for decades
and there seems to be clear historical continuities. It is disappointing then that the
Lammy Review (2017: 17) started ‘with decisions made by the Crown Prosecution
Service’. Fekete (2017) argued that the Review’s narrow terms of reference meant that
the processes which lead to disproportionality were not interrogated, this is something
which is strongly supported by the interview data. Furthermore, Bridges (2017: 82)
has argued that recommendations such as ‘deferred prosecutions’ would not make a
difference if the police continue to exercise their discretion in a disproportionate way.
Policing was the starting point for many interviewees when discussing the
overrepresentation of BME children in the youth justice system. Disproportionate
policing can lead to the criminalisation of BME children, and black children in
particular, by drawing more children into the system and by damaging relations
between the police and BME communities. As the gateway to the youth justice system,
policing is essential to understanding ethnic disproportionality in the system as a
whole. Academic 4 described the way in which discriminatory policing may produce
and reinforce stereotypes about BME children: ‘if people are routinely fed particular
sorts of children and young people...then youth justice workers come to share certain

assumptions about those particular populations’. This chapter now considers how
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problematic assumptions about BME children may be reproduced in the court arena,
and contribute to the overrepresentation of BME children in custody.

BME Children and Differential Treatment in the Courts

The statistical data shows that certain groups of BME children are increasingly
overrepresented at each stage of the criminal justice process (see Chapter Two). This
‘multiplier effect’ (Goldson & Chigwada-Bailey, 1999) means that the large
proportion of black children and mixed ethnicity children in juvenile custody cannot
be explained entirely by ethnic disproportionality at the front end of the system alone.
This chapter now discusses the potential for differential treatment in the court system.
It establishes that some groups of BME children are treated more punitively and that
this may be fuelled by the disproportionate number appearing before the courts. The
complexities of interrogating differential treatment are discussed and the case is made

for further research in this area.

Many interviewees felt that the courts had a significant role to play in ethnic
disproportionality in the juvenile secure estate. The majority of children will be dealt
with in a youth court, where the case is presided over by a district judge or by two lay
magistrates. Some more serious cases, however, will be heard in Crown Court by a
Crown Court judge. A number of interviewees asserted that BME children are treated
more punitively in court and that this contributes to ethnic disproportionality in penal

custody.

‘[ ...] even when it comes to decisions to commit to court, to go to trial and
sentencing, always or invariably try as we might with magistrates,
ploughing away, if there’s a harsher sentence to have often African

Caribbean young men experience that as well.” (Academic 6)

‘I think the interface with the court system is still very tricky and I think
there’s a set of institutionally racist assumptions about black kids that get
into the court arena that means that they tend to get custodial sentences
much more quickly than their counterparts who are white.’ (Director of

Children’s Services 1)
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‘We [staff at organisation] always knew when we were putting together
alternatives to custody packages for young people coming through the
system that if we stood any chance at all at of getting an Asian lad or Afro-
Caribbean lad onto a community-based program as an alternative to a
custodial sentence, which is what the legislation allowed for, you’'d have
to put a much heavier, tighter package together to stand any chance at all
of getting those youngsters through the system.’ (Children’s Services
Consultant)

The above statements reiterate concerns about differential treatment in the court
system which have been discussed for decades (see Chapter Two). They suggest that
black defendants in particular are subjected to increased scrutiny which ultimately
results in disproportionate numbers of BME people in custody. Research has shown
that in court black defendants are less likely to be granted bail (Bucke & Brown, 1997,
John, 2003; Uhrig, 2016; Shallice & Gordon, 1990) and are more likely to receive
harsher sentences than their white counterparts (Feilzer & Hood, 2004; Hood, 1992;
May, Gyateng & Bateman, 2010; May, Gyateng & Hough, 2010; Uhrig, 2016).
Crucially, interviewees did not link this to any differences in the rate of not guilty
pleas between BME children and white children, which is implied by the literature
(see Chapter Two). They were principally concerned with admissions of guilt at the
very early stages of the youth justice process (see above). Arguments about harsher
sentencing for BME children centred on differential treatment. A Senior Professional
from the YJB argued that in court ‘/...] there is differential practice going on, on the
basis of factors which are not just severity of offence’. Some interviewees attributed

this harshness to racialisation at a micro-level.

‘1 do think there’s some quite unregulated kind of assumptions,
stereotypical assumptions made about black kids in the court system. |
think there’s always has been, I think it’s better than it was but I still think

it’s there.” (Director of Children’s Services 1)

‘I worked in the courts in [omitted] and you know you would hear

sentencing magistrates in the 80s and 90s referring to “tinkers” and
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“vagabonds” as they sentenced these kids to time in custody. You know a
system completely built on discrimination, absolutely no doubt about it. If
you came from a “decent” white family you stood a much better chance of
getting off things, it’s absolutely true...we’ve made a lot of progress but

weve got an awful long way to go.’ (Children’s Services Consultant)

‘[...] is there systematic racism in the court system? ... In a way there isn’t

really another answer to me.’ (Youth Justice Consultant 2)

Such differential treatment could be influenced by increasingly disproportionate
numbers of ethnic minority children appearing before the courts (see Chapter Two).
As Academic 4 suggested /...] there seems to be a reinforcing and it might be that
people who make decisions in the youth justice system, because they are provided with
this population, they make assumptions about it and then because of that they treat
people differently’. This may in part explain why some BME children appear to be
treated less favourably in court, however, it does not excuse the court agents of
responsibility. The fieldwork interviews included one recently retired Former
Magistrate and a practicing Magistrate. Both had differing views on whether BME
children were discriminated against in court. The practicing Magistrate recognised that
racism in the courts was something that may have been a problem in the past, but was

adamant that they were not aware of any racism currently.

‘[...] I'd like to say that there isn’t any racism or there never was any
racism, but | think probably that’d be naive to say that. Certainly I'm not
aware of any now and you know we are all encouraged to report any
evidence that we have but nobody ever does because nobody ever comes
across it. So I am not aware that there is any element of racism in the
[court system] now. Now obviously I can’t speak to what the situation was

30 or 40 years ago.’” (Magistrate)

The Magistrate was clear that they did not see racism as a problem, however, it is
worth noting that the same Magistrate made some comments in relation to ethnicity
that were problematic. At one point they described a poster that advertised joining the

magistracy as having ‘pictures of someone who is coloured and someone who is white
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and someone who is yellow’. Such language is problematic. Moreover, they also
alluded to ‘gang cultures’ in large cities as ‘a chicken and egg [problem]. It might be
that [black children] are in the gang culture because they are from an ethnic group
[...] it’s difficult to say which came first.’

Pitts’ (2008) work suggests that gang membership is determined by social and
economic factors, not ethnicity. The racialisation of ‘gangs’ has been widely criticised
by scholars (Aldridge, Medina-Ariza & Ralphs, 2007; Bridges, 2015; Hallsworth &
Brotherton, 2011; Hallsworth & Young, 2008; Smithson Ralphs & Williams, 2013;
Williams, 2015; Williams & Clarke, 2016). The fact that the Magistrate was ignorant
to these issues implies that they perhaps would not recognise racialisation in court. In
addition to this, the Magistrate also admitted that they struggle to engage with black
children.

‘I think in particular Afro-Caribbean young people here | think they can
be more difficult... to... not talk to... more difficult to talk to in depth [...]
With a white young person you can sort of get to the nitty-gritty of what is
troubling them or you know why they committed the offence more easily
than you can with someone from Afro-Caribbean or BME origin | think. |
don’t know why that should be, that’s just a perception I've got. I get the
feeling it’s more difficult to get on their wavelength but that might not be
correct, it might be my fault, it might be their fault, it might be a

combination of factors. I don’t know.” (Magistrate)®’

This admission is worrying, if this Magistrate is unable to engage with black children
then this could have significant implications for their ability to understand the child
and could potentially influence sentencing. This is just one Magistrate’s opinion, and
so cannot be taken to represent the magistracy as a whole. Nonetheless, it is interesting
given that the Former Magistrate believed that black children are discriminated

against in the court arena.

5" The Magistrate’s use of the phrase ‘nitty-gritty’ is in itself problematic. The phrase is thought to have
originated during the slave trade to refer to the debris at the bottom of the slave ships, although this is
contested (Quinion, 2005).
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‘I mean you will find magistrates who will say “oh we don’t discriminate,
we never discriminate in court”. And they probably think that they don’t
but where I sat in [omitted] we’d see a black face in the youth court very
rarely, and they were usually [black] lads that come down from London
with drug dealers [...] and | suspect they got clobbered not just because
they were black but because this was something that we didn’t want
happening in our area and that sort of thing going on.’ (Former
Magistrate)

The Former Magistrate viewed racial discrimination in court as something that is
largely unconscious. It is reminiscent of Macpherson’s (1999: 6.34) ‘unwitting
prejudice, ignorance, thoughtlessness and racial stereotyping’ and it could be included
under Phillips (2011) conceptions of both micro-level and meso-level racialisation. It
can also be likened to Gaertner and Dovidio’s concept of ‘aversive-racism’ which is
based on their work in the USA (Dovidio & Gaertner, 2000; Gaertner & Dovidio,
1986; 2005). They assert that whilst more blatant forms of racism are on the decline,
subtle manifestations of racial bias persist (Dovidio & Gaertner, 2000). ‘Aversive
racism’ characterises the racial attitudes of white people who have egalitarian values
and recognise that prejudice is bad, but who do not see themselves as prejudiced
(Dovidio & Gaertner, 2000; Gaertner & Dovidio, 1986; 2005). Highly educated white
people are particularly likely to be aversive racists (Kuppens & Spears, 2014). This is
interesting given that magistrates are ‘considerably older, whiter and more middle
class than the general population’ (Gibbs & Kirkby, 2014: 9). Gaertner and Dovidio
(2005:22) argue that aversive racism is ‘particularly pertinent in a legal context’
because the evidence may provide objective justifications for punishment: in this
sense, aversive racism can ‘exert its subtle influence’. Earlier work by Davis (1989)
documented ‘microaggressions’ in the court setting, the expression of biases which
are ambiguous and difficult to evidence but which negatively impact upon decision

making surrounding black Americans.

Furthermore, there is also evidence of aversive racism in a British context. Hodson et
al., (2005: 446) found that inadmissible DNA evidence was more influential to
decision making when the defendant was black, and that this lead to more punitive

sentencing recommendations. They argued that ‘subtle biases may still be contributing
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in significant ways to racial disparities in the legal system’ (Hodson et al., 2005: 446).
Moreover, government research found that 28 percent of BME magistrates had
experienced racism when conferring with colleagues (Vennard et al., 2004). While it
is apparent that aversive racism could be a problem in the magistracy, it is difficult to
pin down the precise nature of interactions in court. A number of interviewees argued
that decisions in court are notoriously opaque and that more research is needed to get
to the root of the issue.

‘[...] we don’t have close-up evidence that particular people make
particular decisions that are informed by racial and ethnic backgrounds,
it is quite difficult to do that.” (Academic 4)

‘[...] there’s a big gap in terms of what goes on through court processes
from the sort of point at which the police charge somebody to the point
which they then get to the end point of criminal justice system.’ (Academic
2)

Clearly more research is needed to disentangle the potential effects of racialisations in
the court setting to explore the potential for aversive racism. Parker, Sumner and
Jarvis’ (1989) work demonstrates that the reliance on magistrate’s discretion can lead
to huge variances in decision making. In particular, a magistrate’s own common sense
was believed to influence outcomes more than legal factors. Since more serious cases
tend to be heard in the Crown Court, many children who are sentenced to penal
custody may have had their cases presided over by a Crown Court judge. One
interviewee stated that the relative power of such judges meant that it was difficult to

challenge any decisions that they make.

‘[...] judges are in a completely different category for most people [...]
don’t quote me personally on this, but the idea of accusing the judiciary of
systematic racism, people just don’t dare do that at all. So I think that is
definitely part of the problem. It is the issue that is swept under the carpet.’
(‘Youth Justice Consultant 2)
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The fact that Youth Justice Consultant 2 did not want to be quoted by name, adds
further weight to their point.>® The opaqueness of decision making in court warrants
further investigation to discover the processes by which BME children are
overrepresented in the harshest sentencing outcomes. The conflicting narratives of the
Magistrate and Former Magistrate highlight the complexities of interrogating
differential treatment in the court system as well as the sensitive nature of the topic. It
is clear that many interviewees viewed harsh sentencing outcomes as linked to factors
which are beyond the control of BME children. One issue which may explain the
differential treatment of BME children in court, is that the people who are dealing with
them cannot engage effectively, much like the Magistrate above. This chapter now
argues that poor BME representation in the youth justice system may lead to a lack of

understanding and contribute to overrepresentation.

BME Representation and Understanding in the Youth Justice System

The above discussions suggest that Phillips’ (2011) conception of institutionalised
racialisation is apparent in the youth justice system in England and Wales. Most
specifically, interviewees drew attention to the police and the courts whereby micro
and meso level racialisations appear to be present, and are reproduced into
institutionalised practices. This chapter now demonstrates that BME people are
underrepresented in the workforce for the youth justice system, and that this is
particularly the case when it comes to policing and decision-makers in court. It argues
that a lack of understanding of BME children can contribute to their criminalisation.
This may in part be the result of a workforce that does not reflect the children it
engages. Furthermore, the issue of ‘culture’ is touched upon. Ultimately, this chapter
determines that increasing BME representation would be beneficial for children in the

youth justice system.

The vast majority of interviewees argued that there are discrepancies between the
ethnic composition of the agents who administer justice, and the children who are

subjected to it.

8All interviewees were originally given three options of anonymity to choose from during the consent
phase, however, a decision was later taken to completely anonymise all transcripts (see Chapter Four).
Youth Justice Consultant 2 agreed to their full name and job title being used in the research, but did not
want this particular statement being attributed to them.
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‘[...] we still have a system, a criminal justice system, where there is a low
representation of BME people whether it’s police officers, judges,
magistrates, probation officers [...]. So we still don’t reflect the
communities that we are trying to support and police [...] and this has
been recognised by government.’ (Director of NGO 2)

‘[ ...] there needs to be greater representation of [BME people] within the
system. There has been in social work for a long time, it isn 't good enough,
there needs to be greater representation at the decision-making level’
(Academic 6)

‘One of the things that strikes me whenever | go into a custodial
environment [ ...] is the dramatic difference if you look at the kids and you
look at the staff. Overwhelmingly, the population of children looks much
blacker than the population of children outside, and the population of the
staff looks pretty white by and large [...] and it’s true as well if you go into
a youth court waiting room. So the experience of kids once they get into
the system is [that] this is a system that penalises black children and [that]

it is white people who are doing it’ (Academic 1)

In a sense, this is likely to tie into the feelings of mistrust outlined above. Official data
shows that much of the youth justice system in England and Wales is administered
and managed largely by white individuals. Whilst there has been a small increase in
BME police officers, BME groups are underrepresented in every police force in
England and Wales (Home Office, 2017c; Ministry of Justice, 2017c). Typically, the
proportion of BME people in a police force area is around two times the size of the
proportion of BME officers. In some areas this is much more pronounced, just 6
percent of officers at the City of London police are BME compared to 21 percent of
the general population (Home Office, 2017¢). A Guardian analysis found that ‘if
increases in the proportion of [all police] officers from minorities continue at the same
rate as in the past decade, it will take 34 years before the police reach equivalence to
today’s population’ (Duncan & Dodd, 2018). Furthermore, such ethnic proportionality
is likely to take much longer for higher ranks (ibid).
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Much like the police service, decision makers in the court system are overwhelmingly
white. Just 7 percent of district judges in the magistrates’ courts identify as BME (Lord
Chief Justice of England and Wales, 2018). Magistrates are slightly more diverse
given that 12 percent identify as BME, although this varies massively according to
geographical location. In London, 28 percent of magistrates are BME compared to 4
percent in the South West (ibid). If we measure these figures against the regional
demographics data, BME people are underrepresented in decision making roles in the
courts (ONS, 2018a). Disappointingly, there are no separate statistics which indicate
the ethnic identity of magistrates who work in the youth court. More generally, BME
representation is also poor when it comes to judges who may deal with youth cases in
the Crown Court. 7 percent of judges identity as BME although this also varies by
location; still just 9 percent of judges in London identify as BME (Lord Chief Justice
of England and Wales, 2018). Ethnic minorities are also underrepresented in the
National Offender Management Service where just 7 percent identify as BME
(Ministry of Justice, 2017c¢). The ethnicity of staff working in SCHs, STCs and YOls

is not readily available.

Overall, when we take into consideration the profile of children in the youth justice
system, the picture looks strikingly unequal. However, there are two areas of the
system that appear to have much better representation of ethnic minority groups:
YOTs and the CPS. Most recent official data indicates that 13 percent of YOT workers
identify as BME and this may be an underestimate; such information was not available
for 31 percent of YOT workers (YJB, 2018b). Data that breaks this down into ethnic
categories was last published in 2010 and is therefore dated. Nevertheless, this official
data indicated that 10 percent of YOT workers identified as black (Ministry of Justice,
2010) which is more closely matched to the overall proportion of black children in the
youth justice system (YJB, 2018a). Most recent figures indicate that the CPS also has
a larger proportion of BME staff at 19 percent (Ministry of Justice, 2017c). Perhaps it
is no coincidence that the Lammy Review (2017: 20) assessed the CPS as making

‘broadly proportionate decisions across ethnic groups’.

So far, it is apparent that unequal policing and differential treatment in the courts

contribute to the disproportionate numbers of BME children in the youth justice
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system more generally, and the secure estate in particular. Therefore, it seems relevant
that these roles, which arguably involve the most power, are the least ethnically
diverse. %° Former Chief Executive of the YJB, Lin Hinnigan, argued that the under-
representation of BME staff could create unconscious bias in the system (Hinnigan,
2016 as cited in Sabbagh, 2017: 19). Likewise, interviewees who specialise in issues
of ethnicity argued that staff in the youth justice system have a lack of understanding
of BME children.

‘[ ...] YOTs tended to up-tariff the kids because of their failure to comply.
One of the reasons for that in my opinion was a lack of understanding of
these kids or, I'd say fear was probably the wrong word, apprehension,
about how they engaged with these kids. And not having the ability or the
confidence to engage with these kids.’ (Youth Justice Consultant 2)

‘[BME children] come to a system that is really not culturally competent
to really accommodate them and understand them and their cultural
background’ (Director of NGO 2)

‘[ met with the [omitted] YJ because I want to do some work with them
recently and these are good fellas I really like them but I was just struck
by the lack of nuance and understanding of what was going on with the
black boys in [omitted]... it’s a lack of understanding about the
biographies, the struggles of different black young men and young women,
boys, girls, sort of 14 to 20 [age] group of people. Just a lack of

understanding’ (Academic 6)

Poor BME representation in the youth justice system can mean that some struggle to
engage with BME children. Engagement is key to supporting children and preventing
them from becoming further entrenched in the youth justice system (Bateman, 2015;
Bateman & Hazel, 2013; Bateman, Hazel & Wright, 2013; Mason & Prior, 2008; YJB,

%9 It should also be acknowledged that there is no data which specifically relates to GRT staff in the
youth justice system. However, given the incredibly small numbers of GRT people in England and
Wales and the multiple disadvantages faced by GRT communities across a range of spectrums (Cemlyn
et al., 2009), it is likely that the number of GRT people would be very low.
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2010b). Problems engaging children may constitute micro and meso level
racialisations in action (Phillips, 2011). A lack of cultural understanding can make it
more difficult for practitioners to interact with BME children and could disadvantage
BME children even when practitioners are well-meaning (Sabbagh, 2017). Moreover,
research has shown that youth justice professionals recognise that they need to have a
greater cultural awareness in order to more appropriately meet the needs of BME
children (May, Gyateng & Bateman, 2010; Sabbagh, 2017). Professionals sometimes
do not have the ‘confidence to differentiate between being “politically correct” with
the child and genuinely responding to their cultural needs’ (Sabbagh, 2017: 32).
Likewise, a survey of GRT children and young people in England found that YOT
practitioners often lack the cultural awareness to appropriately deal with GRT children

and support them through their involvement with the CJS (Ureche & Franks, 2007).

It seems difficult to address disproportionality in the youth justice system if
practitioners are unable to engage with and/or understand BME children. While
cultural sensitivity is needed, in another sense issues of culture may be an excuse, an
imaginary barrier between BME children and practitioners. The vast majority of
children in the youth justice system are likely to have been born in Britain. British
nationals constitute 88 percent of people (aged 15 and above) in penal custody in
England and Wales (Ministry of Justice, 2018c¢).%° For the most part, perhaps it would
be more appropriate to talk about the lived experience of growing up BME in Britain,
rather than any distinct ‘cultures’. Certainly, some interviewees argued that we are in

danger of reducing children to their ethnicity.

‘I think the central tension is [...] whether what happens to minority ethnic
groups is somehow different or what they need in response is somehow different
[...] you might say they don’t need a different policing service, they just need
fairer policing. They don’t need different resettlement once they’ve been in
prison, they need the same as everyone else [...] ultimately they need a good

supervisor and they need access to all kinds of things that anybody needs when

80 Currently, there is no data available which details the nationality of children in the juvenile secure
estate.

144



they come out of prison. There’s not something unique, it’s not like there is a

black resettlement experience.’ (Academic 2)

These are important considerations to bear in mind. By treating BME children as
having distinct needs, we run the risk of reifying any potential differences.
Nonetheless, there is value in increasing BME representation among the people who
interact with children in the youth justice system. A lack of diversity in the system
also has implications for the way that minority children approach the youth justice
process. Sabbagh (2017) asserts that when children know the YOT has a diverse
workforce it can make them more comfortable regardless of whether their caseworker
is the same ethnicity as them. MP David Lammy argued that to improve confidence
in the justice system we must ‘remove one of the biggest symbols of an “us and them”
culture — the lack of diversity among those making important decisions in the CJS;
from prison officers and governors, to the magistrates and the judiciary’ (Lammy
Review, 2017: 8). Coincidentally, the least diverse sections of the youth justice
system, the police force and court decision-makers, are the sections which have caused
the most concerns in respect of ethnic disproportionality. This is an issue which needs

to be addressed.

Conclusion

This chapter draws together findings from 27 interviews with youth justice and
children’s services professionals in relation to ethnic disproportionality in the youth
justice system in England and Wales. It has established that the official data while
flawed, is essential to understanding the issue. Nonetheless, it is imperative that we
update the ethnic categories employed in order to produce a more accurate picture of
disproportionality in the system. Overrepresentation is a particular problem for black
children and mixed ethnicity children, although the proportions of Asian children are
growing. If this continues it may become an area for serious concern in future,
however, it is beyond the immediate scope of this chapter. Furthermore, the
overrepresentation of GRT children is distressing but more research is needed in order

to establish the nature and extent of their criminalisation.
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This chapter has acknowledged the importance of increasing social and economic
disadvantages and how they might contribute to disproportionality in the justice
system. It seems that an intersectional approach is required which takes account of the
multifaceted identities of children who enter the youth justice system. Ultimately, it
appears that some children are disadvantaged in the youth justice system as a
consequence of their ethnic identity. Discrimination is clearly a longstanding and
persistent issue in the youth justice system which is particularly relevant when it comes

to policing and the courts.

Primarily, the issue with policing relates to assumptions about BME children on the
streets, in which they are more likely to be perceived as criminal. This serves to draw
more children into the system and damages relations between the police and BME
communities, which can lead to a vicious cycle of criminalisation. Indeed, such
discrimination may influence decision-makers in the court system as stereotypes about
BME children are perpetuated by disproportionate numbers appearing before them.
What is clear, is that black children in particular are overrepresented in the harshest
sentencing outcomes. Nevertheless, in-depth research is needed to determine the
precise nature of court decision-making and how this might differ between the youth
court and Crown Court. Another avenue which requires further exploration is the
impact of BME representation among people working in the youth justice system.
Statistical data suggests that BME people are underrepresented in all areas, but that
this is a particular problem for the police force, magistracy and judiciary. The fact that
these areas inspire the most concern suggests that a lack of BME representation is

damaging for BME children.

Overall, this chapter has updated and extended analysis of BME overrepresentation
which has been discussed for decades. Its weight and significance lies precisely in this
fact. This is an issue that governments and institutions have been aware of for some
time, and yet overrepresentation has intensified. The fact that these issues cannot be
wholly accounted for by individual factors, suggests that BME children, and black
children in particular, are subjected to institutionalised forms of criminalisation. These
findings have significant implications for policymakers and youth justice
professionals, as well as wider implications for the legitimacy of the youth justice

system itself. A system which criminalises particular groups of children is one which
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cannot be viewed as just. Recent ‘successes’ in the reduction of the number of children
in custody need to be reframed in order to include this profound injustice. The thesis
now turns to another group of children for whom injustice also has long been evident:
looked after children.
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Chapter Six Institutionalised Criminalisation: Looked After
Children in the Youth Justice System in England

and Wales

Introduction

This chapter considers findings from 27 interviews with youth justice and children’s
services professionals in relation to looked after children, and children who have
previously been looked after, in the youth justice system in England and Wales.
Firstly, it establishes the nature and extent of this overrepresentation. It demonstrates
that, although the data is unreliable, a proportional increase of looked after children in
custody, not unlike BME children, is likely to have occurred as the overall numbers
of children in custody have decreased. The remainder of this chapter considers the
drivers of such disproportionality in the youth justice system in general, and the secure
estate in particular. These drivers centre on three main themes: pre-care experience,
‘care’ experience and youth justice experience. The correlation between the
biographies of looked after children and children in the youth justice system is
reaffirmed, however, pre-care experience is shown to be an insufficient explanation
for the disproportionate numbers of looked after children in the justice system. The
chapter also considers children’s experiences of the care system and how this can
contribute to and exacerbate challenging behaviour, and lead to the criminalisation of
such children. It considers the complex relationship between issues of stability and
support within the care system and difficult behaviour. The chapter later details how
looked after status can lead to youth justice professionals pursuing harsher
interventions. It also contends that looked after children in custody suffer as a result
of absent social workers and ineffective resettlement planning. It argues that in order
to further our understanding of the specific challenged faces by BME looked after
children, more research is needed which draws upon the experiences of children
directly. The chapter concludes that youth justice involvement is influenced by a range

of complex and intersecting issues, of which structural factors play a significant role.
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It asserts that ultimately, this results in the institutionalised criminalisation of looked
after children.

The Overrepresentation Of Looked After Children in the Youth Justice System

In Chapter Three it was noted that there is no central record which details the numbers
of looked after children in the youth justice system and the juvenile secure estate in
England and Wales. This is in contrast to data regarding ethnicity, which although
flawed, is more systematically collected and published as part of the youth justice
annual statistics (see Chapter Two). When a child is looked after, the state becomes
the corporate parent who in responsible for their care and welfare (DfE, 2015a; HM
Government, 2010). Despite this, the state is unaware of how many looked after
children are held in custody at any one time. This chapter traces these problems with
the data before determining that looked after children are significantly overrepresented
in the juvenile secure estate. It asserts that there is likely to be an overlap between
BME children in custody and looked after children in custody. It establishes that
looked after overrepresentation is a longstanding issue which is likely to have

worsened in recent years.

The majority of youth justice and children’s services professionals interviewed for this

research explained that the data surrounding looked after children is inadequate.

‘We have terrible figures for the children in care.” (Youth Justice
Consultant 2)

‘[...] the data is particularly poor in relation to the overrepresentation of

looked after children.’ (Academic 1)

‘[ ...] the data is not terribly robust’ (Senior Professional at YJB)

‘[ ...] there is no reliable official data’ (Academic 5)

Most notably, interviewees were concerned about the DfE data on offending, which

only includes children who have been continuously looked after for a period of at least
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12 months. A number of interviewees pointed out that many of the children in contact
with the youth justice system will not have been looked after continuously, but will
have moved between looked after and non-looked after statuses. As a Magistrate put
it: ‘some of these children are in and out’ of the care system. This perhaps becomes
more worrying in relation to practitioners’ knowledge of children’s care history.
Several interviewees suggested that YOT workers will not always be aware of a child’s

background.

‘[ ...Jthe difficulty is, [the YOTSs] sometimes won 't know [a child’s looked
after status]. They normally know the looked after status of kids who are
looked after at the moment but very often you’ve got kids who 've been in
care and out of care or have had different sorts of accommodated statuses’

(Senior Professional at YJB)

Previous research has shown that Asset files do not always include information about
looked after status (Gyateng et al., 2013; HMIP, 2011). If a YOT worker does not
know about a child’s care history, then the information will not be recorded and so
cannot be taken into consideration when planning support and interventions.
Furthermore, many interviewees also took issue with the data from HMIP surveys and
the fact that it relies on children having knowledge of, and self-reporting on, their care
history. Several interviewees also drew attention to the changes brought about by

LASPO and how this has further complicated the recording of looked after status.

‘The change brought in by LASPO [ ...] that remanded children are looked
after, isn’t reflected in any of the figures so we don’t know whether
children in prison are looked after because they are remanded or whether
they were looked after when they came in to custody. Because of the way
that Section 20 works, [...] if you 're living at home then you 're not looked
after. Kids who were looked after at the point that they came into this
prison, if they are Section 20, will be recorded as not having been looked
after by the local authority immediately thereafter if they are sentenced.

So the data is all really ropey.’ (Academic 1)
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In sum, the interviewees reiterated findings from Chapter Three which show that the
data concerning looked after children and the youth justice system is seriously lacking
and that this is in part related to the complexity of looked after status (Hart, 2006).
Despite these concerns about the data, each of the 27 interviewees was confident that
looked after children are disproportionately represented within the juvenile secure
estate in England and Wales. The HMIP survey data available at the time of these
interviews indicated that 37 percent of children in custody had local authority care
experience (Summerfield, 2016). Some interviewees felt that this data actually
underestimated the numbers of children in custody who had been looked after.

‘I think that [the HMIP data] is a vast underestimate’ (Senior Professional
at NGO 1)

‘[...] in some instances [looked after children constituted] 40 to 50

percent of people in young offender institutions.’ (Director of NGO 1)

Certainly, the Laming Review concluded that the available data is a significant
underestimate and that up to half of children in custody have had some experience of
being looked after (PRT, 2016). It is well-established that children who have
experienced systems of child welfare make up a large proportion of children in secure
penal settings in both England and Wales and elsewhere (see Chapter Three). In
addition to this, some interviewees expressed that BME looked after children may be

particularly overrepresented within the juvenile secure estate.

‘[...] black and ethnic minority children who are looked after are

overrepresented [in custody]’ (Director of NGO 2)

‘[ ...] we know for a fact that the population of young people in care who
are from black and minority ethnic backgrounds is quite high, it’s
disproportionate, but also within that group a higher proportion of them

also end up in the criminal justice estate.” (Academic 3)
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‘[...] it wouldn’t surprise me that higher numbers [of BME looked after
children] would end up in the criminal justice system [ ...] because they 've

got that aspect of ethnicity to deal with as well.” (Director of NGO 1)

Official data shows that BME children are disproportionately represented in the
looked after population (see Chapter Three). Regardless, the absence of quality youth
justice data means that we are unable to determine the extent to which BME looked
after children may be overrepresented in the juvenile secure estate. HMIP survey data
indicates that BME children in custody are less likely than white children to report
having been in local author care (HMIP, 2018). However, YJB data made available to
the Laming Review determined that 44 percent of all looked after children in custody
were BME in 2015 (PRT, 2016).

When invited to discuss the combination of ethnicity and looked after status, the
majority of interviewees found it difficult. Mainly, they reported that BME looked
after children experience a double disadvantage insofar as they are overrepresented in
looked after populations and in youth justice populations. Several interviewees
referred to this as a ‘double whammy’ effect. Youth Justice Consultant 1 suggested
that a child’s looked after status and their ethnicity ‘exacerbate’ one another. Indeed,
the literature suggests that ethnicity intersects with other facets of identity to
compound disadvantage (see for example, Doolan et al., 2013). Academic 7
highlighted that ‘it’s not an issue I know a huge amount about considering I’ve been
researching it for a while /...] it suggests a gap in my knowledge as well and a gap in
the research.’ Indeed, there is a dearth of research regarding the relationship between
ethnicity, looked after status and youth justice involvement (Staines, 2016) and this
was certainly reflected in the fieldwork interviews. Both the interviewees’ limited
knowledge and the lack of research about the intersection between ethnicity and
looked after status provides an opportunity for further inquiry to shed light on the

particular experiences of minoritised looked after children.

The lack of reliable data also means that we are unable to determine whether, like for
BME children more generally, the proportion of looked after children in custody has
increased as the overall number of children in custody has decreased. Youth Justice

Consultant 2 pointed out that ‘you can definitely say that [looked after children] are
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overrepresented but [...] we’ve got no idea whether that has gotten worse or better’.
DfE data shows that the number of looked after children with youth ‘justice legal
statuses’ in England doubled from 150 in 2012 to 310 in 2013 before tapering off to
240 (DfE, 2016a; 2017a).! However, Staines (2016:5) suggests that ‘it is not
unreasonable to attribute much of the increase’ to LASPO. Nonetheless, a Director of
a leading NGO argued that unpublished (and albeit, incomplete) YJB data that they
had accessed, had also shown an overall increase in the proportion of looked after
children in custody.

‘[ ...] the Youth Justice Board got better at collecting data [and] it became
obvious [that there was] this disparity between the drop in children in
general compared to the comparative steady-state for children in care. It
wasn’t so much that the number of children in care went up, it was that the

number of children who weren’t in care went down’ (Director of NGO 1)

The ostensible increase in the proportion of looked after children mirrors that of BME
children. As the overall numbers of children in custody have fallen, the proportion of
BME children increased from one quarter in 2008/09 to 45 percent in 2016/17 (YJB,
2010a; 2018a). Likewise, HMIP annual surveys show that the proportion of boys who
reported having local authority care experience increased from 27 percent in 2010/11
to 42 percent in 2016/17 (Summerfield, 2011; Taflan 2017). A small number of
interviewees argued that the overrepresentation of looked after children is a

longstanding issue.

You know I have sat in meetings talking about this for 10, 12, 15 years

maybe and nothing has changed.’ (Director of Children’s Services 1)

‘I have been researching around this area [...] for a long time now and
I've seen a number of different initiatives talking about children in care

and ministers from different political walks of life repeating the same

61 Prior to December 2013, the category of ‘youth justice legal statuses’ employed by DfE included
looked after children on remand or committed to trial, children with a supervision order, and children
in local authority accommodation under Section 38(6) of the Police and Criminal Evidence Act 1984.
After the implementation of LASPO in December 2013, the category now also includes children
remanded by the court under LASPO.
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messages that we need to improve outcomes, [that] this is a disgrace [...]

But things still don’t seem to get better in a consistent way.’ (Academic 7)

‘[looked after overrepresentation] has always been the case but it is
actually worse given that young people’s offending has gone right down
but for those who are looked after, it hasn’t gone down as fast [...] In that
respect it has got worse.” (Former Magistrate)

Specifically, interviewees felt that looked after children have been overrepresented in
the youth justice system in general, and the secure estate in particular, for at least the
last 15 years. Certainly, the Home Office was aware of high proportions of looked
after children, or children who have previously been looked after, in the youth justice
system nearly two decades ago (Lyon, Dennison & Wilson, 2000). Moreover, there is
likely to be significant overlap between looked after children in custody and BME
children in custody, a group which has also suffered as a result of longstanding
disproportionality. Therefore, when we discuss issues relating to BME children, such
issues may relate to looked after children, and vice versa. When interviewees were
asked to discuss the drivers of this overrepresentation their responses centred on three
main themes: pre-care experience, ‘care’ experience and the youth justice system
itself.

Looked After Children and Pre-Care Experience

We now explore the overlap between the characteristics of children who become
looked after, and the characteristics of children in the youth justice system. This
chapter discusses a potential link between pre-care experience and later youth justice
involvement. Ultimately, it determines that pre-care experience cannot fully explain
the overrepresentation of looked after children in the youth justice system in general,

and the secure estate in particular.

The research literature suggests that many looked after children are likely to be
disadvantaged in myriad ways (Action for Children, 2014; Akister, Owens &
Goodyer, 2010; Berens & Nelson, 2015; Blades et al., 2011; Hart, 2006; 2016; PRT,
2016; Schofield et al., 2014; 2015; Schofield, Larsson, & Ward, 2017). Likewise,
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children in youth custody in England and Wales have high levels of disadvantage
(Day, Hibbert & Cadman, 2008; Goldson, 2002b; 2015; Gyateng et al., 2013;
Jacobson et al., 2010; Willow, 2015). This has led some researchers to suggest that
characteristics shared by looked after children and children in the youth justice system,
may account for the overrepresentation of looked after children (Darker, Ward &
Caulfield, 2008; Schofield et al., 2014). A number of interviewees commented that
the ‘risk factors’ associated with being looked after are the same ‘risk factors’ that

could lead to offending and youth justice involvement.

‘Clearly [looked after] children are more vulnerable in the first place [ ...]
their risk factors [...] they have more than the average child. So their
propensity to offend or seriously offend is going to be greater because of
those risk factors.” (Youth Justice Consultant 2)

‘[...] the fairly obvious correlation between the sorts of characteristics
you’d associate with children who display particular forms of behaviour
that get them in trouble and the sorts of characteristics of children who
come into the care system... you would expect everything being equal to
get higher proportions of children from a looked after background coming
into the youth justice system just because the two groups of kids overlap

substantially.” (Academic 1)

‘[...] there’s an enormous correlation between the factors which lead to
young people being in care and the factors which lead to young people

being in the youth justice system.’ (Senior Professional at YJB)

The interviewees did not claim that children are looked after because of their offending
behaviour; almost all children who become looked after do so for reasons other than
their own behaviour (see Chapter Three). The interviewees merely drew attention to
the considerable overlap between the biographies of children who enter care and the
biographies of children who enter custody (Bebbington & Miles, 1989; Darker, Ward
& Caulfield, 2008; Schofield et al., 2015; Shaw, 2014; Staines, 2016). Boswell’s
(1996) study found that between 50 and 90 percent of children serving custodial

sentences for serious offences had experienced child abuse. Furthermore, ‘adverse
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childhood experiences’ have been associated with higher rates of offending (Baglivio
et al., 2015; Fox et al., 2015). More generally, Ellis and Savage’s (2009: 88) work
indicates a ‘consistent negative association between social support and later
offending’. Indeed, it is the impact of adverse pre-care experiences that may contribute
to the overrepresentation of looked children in the youth justice system in general, and
the secure estate in particular. Director of Children’s Services 1 elucidated this most

clearly when referring to a radio program he had listened to.

‘I don’t always say this, but I'm with Martin Narey on this one. He was on
the Today programme this week /...] and John Humphrys tried to put it
back to him “well there’s more children in care [who] are criminalised”
and he said “that’s a completely fatuous comparison’ and I think it is, to
compare with the so-called “normal population”. The reality is that
children who come into care come in for a reason [...] they can no longer
live with their parents and sometimes their behaviour also determines that
they can no longer live with their parents and it’s because of the abuse and
neglect that they 've received but they sort of channel that back into their
behaviour and that means that they are often involved in offending before
we have them in care [ ...] I don’t think it should be a surprise that children
in care are more heavily represented in the [youth] justice system, that
isn’t to be complacent, I think it’s just how it is.” (Director of Children’s

Services 1)

The interviewees acknowledged the difficult backgrounds of looked after children and
factored this into their explanations of overrepresentation. Several interviewees
suggested that actually, children who become looked after later in life are likely to be

most overrepresented in the youth justice system.

‘(Children] who have come into care later [will be particularly

overrepresented/’ (Senior Police Officer)

‘[...] particularly the ones who come into care later on [in life], they’ve
got a lot of problems to deal with which may make them at greater risk of

offending anyway.” (Youth Justice Consultant 2)
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‘[ ...] the outcomes for children who come into care at a much earlier age
are much better than those children who come into care in their teenage
years and we know that they are better in terms of education, in terms of
offending, all sorts.” (Director of Children’s Services 2)

There is no official data that details outcomes for looked after children along with the
age at which they first became looked after. Therefore, it is difficult to track whether
children who become looked after at an older age have higher rates of youth justice
involvement than children who come into care at a younger age. Nonetheless, Baskin
and Sommers’ (2010) study suggests that the age at which a child becomes looked
after can have an impact on youth justice involvement. They found that children who
first became looked after between 7 and 12 years old were five times more likely to
be arrested than children who first became looked after when they were 6 years old or
younger (Baskin & Sommers, 2010). In 2012, Lord Carlile reported on the Edlington
Case in which two young brothers had seriously assaulted two other boys. Lord Carlile
(2012) outlined numerous missed opportunities for intervention and concluded that ‘a
lack of meaningful and timely action’ (emphasis added) by Doncaster Council meant
that they had failed to prevent the assaults. Certainly, it may be the case that children
who are exposed to maltreatment for longer durations, are more likely to display

behaviours that can lead to youth justice involvement.

While most interviewees commented on the biographies of looked after children, no
one saw this as an exclusive explanation for the overrepresentation of looked after
children in the youth justice system in general, and the secure estate in particular.
Every interviewee mentioned some other factor which was not an individual-level

explanation for youth justice involvement.

‘I think the problem is that there’s been too much focus on pre-care
experience and some of the individual level ‘risk factors’ [...] the
discourse has basically allowed those to dominate [...] of course they are
important, of course we need to take account of them but there needs to be
a shift to recognise the system level problems and the structural problems

because I think we’ve allowed ourselves to get caught almost in the “well
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of course it’s inevitable” argument [...] I think we need to question that

and society should be challenging those sorts of ideas.” (Academic 7)

Individualised and responsiblising explanations have tended to take precedence in
discussions about looked after children in trouble and, as a result, have tended to
minimise the structural factors which contribute to the disproportionate numbers of
children who have been looked after in the youth justice system (Carr & McAllister,
2016; Fitzpatrick, 2009; 2015; 2017; Shaw, 2014; 2017; Stanley, 2017; Taylor, 2006).
This chapter demonstrates considerable overlap between the biographies of looked
after children, or children who have previously been looked after, and children who
enter the youth justice system. It establishes that looked after children are likely to
have endured difficult life experiences which may contribute to their
overrepresentation. Nonetheless, this cannot be offered as a full explanation for the
overrepresentation of looked after children in the youth justice system. This chapter
seeks to re-direct this focus and considers the impact of ‘care’ experience and the

youth justice system on looked after children in England and Wales.

Looked After Children and ‘Care’ Experience

We now turn to the complex issues associated with the ‘care’ experience and how
these can lead to both challenging behaviour and the criminalisation of looked after
children. Interviewees were clear that failings of the care system contribute
significantly to the disproportionate numbers of looked after children in the youth

justice system and the secure estate.

‘[...] we have a group of young people where the state is responsible and
has a moral duty of care [and it] actually hasn’t fulfilled its role very well’
(Academic 3)

‘I think that a lot of the so-called conveyor belt from care to custody is

actually rooted in the inadequacy of the care system’s response to a

teenage care admission.” (Chief Executive of NGO)

158



‘[...] over time I’'ve come to realise that actually fundamentally it’s about
the care system stupid and it’s taken me, to my shame, a while to realise

it’ (Laming Review Member 1)

Each of the 27 interviewees referred to the care system when charting the drivers of
looked after overrepresentation. Interviewees were keen to highlight problems with
stability and looked after children, particularly around moving placement. It was
demonstrated in Chapter Three that looked after children are likely to experience a
range of disruptive events including changes of social worker, moving school and
moving placements, with a number of children experiencing these multiple times
(Children’s Commissioner for England, 2017; PRT, 2016; Selwyn, Wood & Newman,
2017). The interviewees reiterated these concerns. They argued that a lack of stability
can further damage children as well as produce challenging behaviour that can be

viewed as criminal.

‘[...] some of the experiences of care that children who are looked after
have are of the sort that leave the child thinking that they don’t have [...]
any person or any system that really cares about them [...] I know from
meeting individual looked after children who have said “no one cared
about me so I thought sod you, I’'m going to just do whatever I want to do ™.
It also makes them very angry and that can manifest into behaviour, some
of which might be around offending, risk-taking behaviour generally.’

(Laming Review Member 1)

‘[ ...] the [care] system itself encourages them and almost pressurises them
into being antisocial and having to protect themselves [...] It’s hardly
surprising that they 've actually built a level of resentment and for some
kids that’s violence because a lot of them that’s why they are in care the
first place because they have been physically abused.’ (Senior YOT
Manager)

‘[...] she’d had 17 placements in the last 12 months and they were all over

the place and up and down the country [...] she said “I just go completely
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off my head sometimes” and that’s where she gets into trouble and it’s not

surprising really.” (Former Magistrate)

The failure of the care system to provide stability was a prominent discussion point
during interviews and many felt that this contributes to the challenging behaviour and
youth justice involvement of some looked after children. It was outlined in Chapter
Three that looked after children are often excluded from the key decision making
processes and that this can lead to challenging behaviour. Laming Review Member 2
described this process using the example of a looked after girl who had been involved

with the youth justice system.

‘A young person said to me she had no time whatsoever for social workers
and I said “why is that?” And she said “because they come and go, they
are useless.” So I said “does that apply to every social worker you 've ever
met? What about your last social worker?” And she said to me “my last
social worker said to me after we’d had regular contact for a couple of
months, she said to me you don’t want a relationship with me do you?” So

E T

this young woman in care said “‘yes you're right I don’t.” “Why don’t you
want to have a relationship with me?” “Because like all the rest you will
come and go and you will leave when it suits you.” So the social worker
says “ves I see that you've had quite a number of social workers, let’s
strike a deal, I’ll be with you at least until you are 16 years old which is
only 18 months-time. I'’ll be with you at least until you're 16.” This young
person in care said to me “I didn’t believe her” ... she said “I then decided
okay, so | began to trust her and | opened myself out to her, | shared a
great deal of myself that | had never shared with anybody else before. One
day, less than a year later, long before I was 16, she said to me ['ve got
news for you, I'm leaving, I've been promoted, I'm going to another
place.” This young woman said to me “I will never trust anybody in my

33

life again.”’ (Laming Review Member 2)

This story is an example of the damage that can occur when professionals enter and
exit children’s lives, creating inconsistency and a lack of trust (Day, 2017; Selwyn,

Wood & Newman, 2017). The problem of stability can also be extended to include the
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location of looked after children’s placements. Interviewees highlighted the issue of
looked after children being placed outside of their local area and how this might
contribute to offending. Official data shows that currently a third of all looked after
children are placed outside of their council boundary (DfE, 2017a). Concerns about
out of area placements were raised during the Laming Review by both professionals
and looked after children. The interviewees appeared to confirm this, the Senior YOT
Manager remarked /... of the kids we’'ve got [who] are looked after on our books,
more of them are from out of the area than in the area’. The Former Magistrate
commented that most of the looked after children that they had dealt with were
‘dumped from London boroughs’. The issue of out of area placements was linked to a

lack of support from local authorities, which will be returned to later in this chapter.

As well as highlighting the criminogenic potential of instability within the care system,
interviewees also drew particular attention to the quality of provision available for
looked after children. Predominantly, interviewees made links between residential

children’s homes and the criminalisation of looked after children.

‘[Children in] children’s homes appear to me to be particularly vulnerable

[to YJS involvement]’ (Youth Justice Consultant 2)

‘[...] we are particularly concerned about children who end up in
children’s homes who have moved from one placement to another’

(Director of NGO 1)

‘[ ...] those who have come into care and lived in children’s homes’ (Senior

Police Officer)

‘My view is certainly that it is those [who have lived] in children’s homes

that are overrepresented.” (Academic 1)

Certainly, the available evidence suggests that children in residential care are
significantly more likely to receive a formal youth justice sanction than children in
other placement types (see Chapter Three). It seems that children’s homes are key to

understanding the story of looked after overrepresentation; interviewees suggested

161



that this may be to do with the availability of provision. More specifically,
interviewees reiterated the notion that children’s homes tend to have a ‘last resort’

status among local authorities (see, for example Schofield, Larsson, & Ward, 2017).

‘[...] children's homes a lot of them are dumping grounds and a last resort
because everybody is so fed up with [the looked after child]’ (Former
Magistrate)

‘[...] other countries are much more positive about residential care than
we are, they don’t see it as a last resort whereas we tend to say that the
only placement worth having is a family placement and if there’s
something wrong with you, and you are a failure, that you end up in
residential and I think that’s a really bad message.’ (Youth Justice
Consultant 3)

‘[...] it’s actually those [children] who are less easy to place who end up
in children’s homes and so it’s not surprising that they’re also the ones

that end up in the [youth] justice system.’ (Senior Professional in YJB)

The effect of this ‘last resort’ status was viewed as twofold: firstly, children who have
behavioural difficulties, and who are perhaps already offending, are likely to be placed
in a children’s home, and secondly, children who are placed in a children’s home may
feel like a failure when they are unable to live in a family setting, which can lead to
behavioural difficulties. The Senior Professional at the YJB suggested it is ‘not
Necessarily causative, it may be those children [in foster care] are easier to place’.
Moreover, the Former HM Inspector of Prisons argued that ‘by the time they get into
a children’s home, they are already in that cycle [of offending]’. Academic 1 argued
that ‘frequently there are children who can’t be found the ‘good’ sorts of placement
... and children cannot fail to pick up on that, they cannot fail to know that if you are
in the children’s homes [...] that means that among the care population you are a

failure’.

Many of the interviewees felt that the diminishing status of residential care was

strongly linked to the increasing use of private providers who are contracted by local

162



authorities. Most recent figures show that 87 percent of children’s homes placements
outside of the council boundary are privately run (DfE, 2017a). The increasing move
to private provision was felt to have the greatest impact on looked after children from

large cities where property is expensive.

‘[...] the move towards foster care rather than residential provision in
many local authorities [means that they] have divested nearly all their own
residential accommodation and rely increasingly on the market and
private providers who tend to buy property in areas where property is
cheap which tends to be frequently away from the communities where the
children come from. So certainly in London for example, there are hardly
any local authority run children’s homes and children from London are

placed all over’ (Academic 1)

‘If you've got a property in London [ ...] where it’s worth a fortune, you 're
not going to want to rent it out to be a children’s home so therefore
children are shoved [...] somewhere way away from London [...] so
they 're away from everything they’re familiar with and that itself isn’t
conducive to behaving properly.’ (Magistrate)

‘[...] places like [small Northern town] have got loads of [private
children’s homes] because you can buy a two-bedroom terrace house for
40 or 50 grand. Now you know they are then charging £100,000 for two
kids in a year and you've still got the house. Now some of the homes are
very, very good, but most of them aren’t, most of them are employing
people on minimum wage with minimum experience, minimum training
and you have some very well-meaning people who actually just aren’t

equipped to do the job.’ (Senior YOT Manager)

It is abundantly clear that interviewees saw a link between the overrepresentation of
looked after children in the youth justice system and the broader landscape of care
provision which is increasingly privatised (see HLPR, 2018a). The relationship
between youth justice involvement and private provision was believed to impact on

BME children in particular. Official data shows that BME children are significantly
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more likely to be placed outside of their council boundary than white looked after
children (Ofsted, 2016). Several interviewees argued that the lack of children’s homes
in inner city areas, which have large BME populations, would more heavily impact

upon BME children who are looked after.

‘Very often placements are not available [...] a lot of young people get
placed down on the south coast etc., moved away from areas where there
isn’t a lot of people from their own heritage and culture, so that is

compounded as well I think.” (Senior Professional in YJB)

‘[...] they are placed in [county] and they are black they stick out like a
sore thumb. So that doesn’t help them really. I mean they are placed by
[local authority] which is quite a white, working-class, poor area. They
are often placed in some of the two most deprived wards /...] because
accommodation is cheap, it’s all boarding houses and guesthouses and
things like that [...] They are placed in these areas because the people
making money want to place them in cheap accommodation where they
don’t have to pay much so it just exacerbates the situation. And then you
get black young men walking around completely out of [their] culture in

an area which is not very supportive to [them].” (Former Magistrate)

While it can be problematic to discuss the notion of ‘culture” when referring to BME
children (see Chapter Five), studies have highlighted that black children can struggle
to negotiate a sense of ‘identity’ when operating in largely white contexts (Barn, 2001;
Wright, 2010). The Laming Review emphasised that BME looked after children feel
that they are especially disadvantaged in the youth justice system (PRT, 2016). The
key problem which emerged from the fieldwork interviews in relation to placing BME
looked after children was that children often are ‘out of place’ and unsupported. When
interviewees discussed offending in care more generally, many argued that the ‘care’
experience impacts children’s behaviour in ways that could lead to youth justice
involvement. A number of interviewees provided examples of cases where children
had committed offences after they had received poor treatment as a looked after child.
The Former Magistrate told two stories which exemplify the way that care system

procedures can lead to challenging behaviour.
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‘One of the last cases I sat on [ ...] was a young woman of 15 and she had
sort of learning difficulties and she had been in this particular children’s
home for four or five years she said. She was in court, first offence for
assaulting a member of staff, smashing windows [...] So when the story
started being told this young woman was just being approached about
moving out because she was coming up to 16. She had lived in this place
and felt it was her home [...] so they said “you’re going to have to start
looking after yourself and find somewhere” and she went mad. | was
absolutely flabbergasted and furious in court [ ...] and she’d been perfectly

well-behaved as far as we know’ (Former Magistrate)

‘[...] there was a 15-year-old lad [who] had a previous [conviction], he
was at special school down in [omitted] and he was quite well spoken. Big
lad, he played rugby. He’d been asked to play for [omitted] under 15°s
rugby team and they were touring away and he had to get permission from
his social worker to go away [ ...] the permission to do this was a long time
coming. He had autism and he was clearly very bright but very troubled
but rugby was his passion. But his key worker took him into a room and
said “sorry we haven’t got permission, you can’t go” and again he went
mad and ended up with three or four staff pinning him down and trying to
control him [...] he assaulted them and he was in court. He was very
apologetic [ ...] But you get that sort of behaviour and I can go on and on

and on with similar cases’ (Former Magistrate)

The Former Magistrate argued that ‘it’s not surprising that [looked after children] are
overrepresented [in youth custody] because of the way that they are placed in these
places without proper care. It is a scandal, it really is.” The above statements are just
two examples of children reacting negatively to adverse circumstances brought about
by their looked after status. They demonstrate how a lack of consideration for the
wishes and feelings of looked after children can lead to challenging behaviour and
youth justice involvement. Therefore, they add weight to previous research conducted
with looked after children (see for example Day, 2017; Shaw, 2014; 2017) by adding

a Magistrate’s perspective.
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While interviewees were keen to highlight how care system injustices experienced by
looked after children can result in challenging behaviour, they were more concerned
with the ways in which the care system responds to challenging behaviour. The
majority of interviewees believed that some looked after children are actually
criminalised by the care system itself. Many of the 27 interviewees suggested that
‘carers’ too readily seek police involvement when a child’s behaviour becomes
challenging. The interviewees echoed findings from earlier research which shows that
children who go missing from care are likely to be reported to the police (see Chapter
Three). The HLPR has cautioned against police officers becoming familiar with
children in residential homes regardless of the underlying intentions of the interaction
(2017b; HLPR, 2018c¢). Director of Children’s Services 1 detailed that ‘staff feel duty
bound to ring the police and say he’s missing and so this kid ends up with the police
file as long as your arm because they come back two hours late every night’. Perhaps
more troubling is the fact that interviewees also gave numerous examples of ‘carers’,
particularly staff in children’s homes, calling the police for minor offences that would
not usually result in youth justice intervention. Laming Review Member 1 argued that
looked after children appearing before court for trivial offences is longstanding and

continues to be an issue.

‘You will encounter people in your research who will say “oh no, that was
10 or 15 years ago, that’s not the case these days” but actually we
specifically in our work on the [Laming] Review asked the Magistrates’
Association how they felt about that and they were able [...] to produce
current examples of children appearing in court in front of them for really

minor things.’ (Laming Review Member 1)

There is no centrally held record of calls to the police made from children’s homes,
therefore the evidence remains largely anecdotal (see Chapter Three). Director of
NGO 1 described how they had heard ‘aggrieved’ magistrates give examples of minor
misdemeanour cases appearing before the court and ‘although it’s anecdotal, if you
think of 220 such anecdotes it starts to become evidence’. The HLPR (2017b) has
argued that the police forces who have made progress in reducing the criminalisation

of children in residential care have all attempted to monitor the issue using data
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available within the force. Many interviewees also pointed out that the police who
attend these incidents previously had no option but to record crime which can further
embed children into the system.52

The professionals who took part in this research specifically focused on private
children’s homes when outlining the criminalisation of looked after children. They felt
that staff are more likely to call the police in these homes for two key reasons: the
pressure to follow profit-driven procedures and the lack of proper training.
Alarmingly, several interviewees claimed that in some instances staff in private

children’s homes were seeking police involvement in order to make insurance claims.

‘[...] in some places at least there is a policy that you have to [involve the
police] if there is any damaged property in order to get an insurance
claim.’ (Academic 1)

‘[Staff in children’s homes] sometimes report these cases because they

need a [crime] number to claim on their insurance’ (Magistrate)

‘[Children’s homes] know when they are prosecuting someone that they
are claiming the insurance back, that’s their way to get the insurance back

for the crime’ (Academic 7)

The use of police intervention to pursue insurance claims is a worrying finding which
requires further exploration that is not possible in this thesis. Nevertheless, a number
of interviewees still felt that the ‘moneymaking’ ethos of private provision encouraged
staff to call the police. This is not too difficult to believe, given that children are
exposed to placement instability for the same reasons (see Chapter Three).

Furthermore, many interviewees believed that staff in private children’s homes were

62 Crime recorded by the police must have an outcome code. In 2016, the Home Office introduced
‘Outcome 21’ for police recording which allows officers to record that ‘Further investigation, resulting
from the crime report, which could provide evidence sufficient to support formal action being taken
against the suspect is not in the public interest.” The HLPR (2017) were told that some police forces
have been employing this code to record incidents in children’s homes. The fieldwork interviews took
place before the new outcome code was introduced.
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excessively calling upon the police because they were not equipped to deal with
difficult behaviour.

‘[the police] still end up being called to kids homes to take Kids out as a

method of discipline that should be being done within the institution’
(Senior YOT Manager)

‘I think the fact is that some children’s homes are using the police to

support them.” (Magistrate)

‘[...] calls for criminal damage and violence and assault, a lot of them
were late [ ...] we went back and spoke to managers the next day as to what
had happened prior to that call [...] it was often things like they tried to
take a mobile phone off the young person or they tried to tell them that they
had to go to bed. Instead of building up to that all day and talking to them
and helping people to manage their own behaviour and that kind of thing,
they get to a point where they go “right, that’s it now, you 're going to bed”
and then what happens is that it all kicked off, whereas actually that
needed to be managed quite early in the evening around what time they
were going to go to bed and how that was going to work. Just things like
that, you start thinking that’s about management actually. You know a lot
of the staff are only paid a minimum wage and some of them don’t speak
English very well, how is that going to help? Change of staff regularly and
a lot of the young people I speak to say “they are just a member of staff,
they don’t care about me, they are just doing a job, they have no care for

me”. That’s really sad isn’t it? Because they are meant to be their parents’

(Senior Police Officer)

Previous research has suggested that staff in residential children’s homes resort to
police intervention as a way of asserting authority and maintaining control when they
lack the necessary resources and skills to do their job (Centre for Social Justice, 2008;
2012; HMIC, 2015; HM Inspectorate of Probation, 2012; Home Office, 2004; Shaw,
2014; Taylor, 2006). Furthermore, staff may be unwilling to adopt more restorative

approaches to behaviour management since it can make them feel more vulnerable
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(Halsey, 2010). The HLPR (2017b: 2) outlined that one police officer believed that
the police were sometimes used to ‘tuck up’ teenagers who refused to go to bed; this
specific issue was raised by the Senior Police Officer above. Interviewees thought that
the use of police intervention was the result of working conditions in private residential
homes where there is a high turnover of staff who are poorly paid and lack proper
training. Calling the police to help manage behaviour is damaging because it can put
children on the ‘police radar’ (Director of NGO 2) and lead to formal youth justice

sanctions.

‘I remember doing some workshops where | was ranting about ASBOs and
how inappropriate they were for traumatised children and a woman in the
audience confronted me and she said “you don’t know what you re talking
about, I work in a children’s home and I've had to take out ASBOs on SiX
of my kids”... I literally had no idea what to say, I hadn’t even considered
that care home workers were using court orders for discipline.” (Chief
Executive of NGO)

Many interviewees suggested that staff incompetence can lead to unnecessary and
excessive police intervention, which is a ‘slippery slope’ (Director of NGO 2) to
getting a conviction. The Former Magistrate argued that private children’s homes are
principally concerned with profit and so ‘they kick [children] into court at the slightest
opportunity.’ This is exacerbated by the fact that when the police attend an incident in

a children’s home it is often complicated by the home’s role as the victim.

‘[...] often they come into custody because the children’s home are the
victim and therefore they want them to come into custody [overnight]. So
they 've got a young person who is kicking off for whatever reason and they
can’t manage their behaviour so they call the police and we take them into
custody. And then in order to justify the action, they are more likely to want
to push for prosecution as well and put us in quite a difficult position.’

(Senior Police Officer)

‘[...] if they’ve come from a residential establishment and the offence is in

the establishment then bail becomes problematic because the police have
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a mentality that you don’t bail somebody to the place right next to where
they committed the offence. It's still going to go to court but that’s
compounded by the fact that some of the children’s homes use it as a
couple of days respite from the child. So both the police, the way the police
approach bail and some of the responses from the children’s homes may
lead to children being less likely to get bail than their non-looked after

counterparts.’ (Academic 1)

The issue of children spending the night in police custody is touched upon in Chapter
Three. Altogether the evidence suggests that police officers were called to residential
children’s homes as a method of discipline and that this led to some looked after
children being remanded in custody overnight (see for example, HLPR, 2016b; 2017a;
2017b; HMIC, 2015). The Former HM Inspector of Prisons suggested that repeated
exposure to police intervention can contribute to the high numbers of looked after

children in penal custody.

‘I think what happens to [looked after] children [who end up] in custody
is that it just gets ratcheted up [ ...] the response gets more punitive, so you
act up more, so you have a more punitive response [...] So you won’t get
a custodial sentence because you set fire to curtains but it may in a sense
be part of a pattern of behaviour and a pattern of reaction by the
authorities that further embeds you in that sort of nexus.’ (Former HM

Inspector of Prisons)

Certainly, the Edinburgh Study of Youth Transitions and Crime has highlighted the
ways in which youth justice intervention can hamper desistance and further
criminalise children (McAra & McVie, 2010; 2013; 2019). Many interviewees were
also critical of children’s services more generally, suggesting that a lack of support
can further propel children into the system. A number of interviewees argued that
social services can sometimes ‘pass the buck’ (Academic 7) when it comes to looked

after children who offend, leaving youth offending teams to deal with them.

‘[...] it does tend to happen young people who are involved in the care

system once they get involved in the [youth] justice system the social
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workers will often step back and think “well it’s now a [youth] justice
issue, leave it to the YOT”. So there’s a tendency to cease seeing those
young people as a priority because they feel they 've got another avenue of

support.’ (Senior Professional at YJB)

‘[...] there has been a tendency to pass the parcel. So if [youth] justice
takes over then it’s [their] responsibility isn’t it?’ (Senior Professional at
NGO 2)

‘[children’s services] can in the worst cases appear to wash their hands
of the children in their care who offend, and just say “oh it’s the YOT'’s

business ”” (Youth Justice Consultant 2)

‘[...] children’s services would tend to just withdraw any responsibility
once the kid had offended and it became a youth justice issue. And the
courts have said that you know that’s not good enough you can’t do that

but there is still a tendency in that direction.’ (Academic 1)

The HLPR (2017b) has highlighted how police forces can feel frustrated with some
local authorities who are failing to fulfil their duties as a corporate parent. Police forces
felt that this lack of support can lead to children entering the youth justice system
unnecessarily (ibid). Given that children and family social workers have on average
17.8 cases at any one time (DfE, 2017d), it seems plausible that some would step back
from their duties to a looked after child who is offending. Such behaviour is at odds
with guidance which requires corporate parents place ‘the child at the centre of the
work” (HM Government, 2010: 12). Furthermore, some interviewees linked issues of
support to the austerity agenda of recent governments and its impact on local authority
budgets (see for example, Gray & Barford, 2018; Hastings et al., 2015).

‘[...] our cash budget in [local authority] [...] was about 180 million and
it will go down by the end of 2019, it will be about 120 million. So it’s
more than a third of the cash that’s gone and if [you take inflation into
consideration] the amount of money that we can spend on anything is

reduced by about 40 percent and so the only things that [ ...] we’ll really

171



be into doing [are] child protection, youth justice, children in care and
that’s probably about it ... because we won’t have any money left to do
any youth work or anything like that sadly and we won 't be the only local
authority in that position by a very long way. People don’t realise yet the
degree to which the funding that local authorities receive has been
slashed, so it’s a big problem going forward.’ (Director of Children’s
Services 1)

‘Less social workers and greater caseloads. Then I think that’s obviously
not good for the children who are meant to be supported by social workers
[...] I have felt that the caseload for social workers seems to be growing
increasingly and you do wonder if you have got a caseload of 30 children
in care, are you really providing proper services and support to those
children? So as a result of cutbacks over the last six or seven years, the
social work caseload for people in care has increased and that is obviously
not a good thing’ (Director of NGO 2)

The interviewees argued that financial strains experienced by local authorities have a
direct impact upon the quality of support that looked after children receive. Such lack
of support they felt, can contribute to disproportionate numbers of looked after
children in the youth justice system. Ofsted inspections indicate that child social care
is in crisis: in 2016/17, 65 percent of children were looked after in local authorities
who were assessed as ‘Requiring Improvement’ or ‘Inadequate’ (Oakley,
Miscampbell & Gregorian, 2018). The available literature suggests that poor
experiences of the care system directly impact upon children’s risk of youth justice
involvement (see Chapter Three). The crisis in child social care is likely to make poor
‘care’ experiences more commonplace and therefore, exacerbate the issue of looked

after overrepresentation.

All interviewees believed that issues with the care system are essential to
understanding the overrepresentation of looked after children in the youth justice
system in general, and the secure estate in particular. This section establishes that
looked after children who enter the youth justice system, are likely to have experienced

instability and a lack of support, particularly in relation to placement moves and
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placement location. This is likely to bear down particularly heavily on BME looked
after children. Such instability is viewed as contributing to difficult behaviour which
could lead to the overrepresentation of looked after children in the youth justice
system. It also raises concerns about the availability of quality provision for looked
after children and the impact of ‘last resort’ status of residential children’s homes.
Most significantly, it demonstrates clear problems with the way that staff in children’s
homes respond to challenging behaviour that would not normally warrant police
involvement in a family setting. It is clear that some children’s homes use formal

police intervention as a method of discipline.

This criminalisation is compounded by the fact that the local authority sometimes
appears to withdraw support for looked after children who are involved with the youth
justice system. This is likely to be the result of increasing financial pressures placed
on local authorities as a consequence of austerity politics. Taken together, this
information suggests that the ‘care’ experience is crucial to understanding the
overrepresentation of looked after children. It also builds upon Taylor’s (2006)
contention that some ‘care’ placements can intensify, create and promote offending

behaviour and shows that such issues have persisted over time.

Looked After Children and Youth Justice Experience

This chapter now explores the ways in which looked after status can disadvantage
children when they come into contact with the youth justice system. All interviewees
believed that looked after status can have a negative impact on children in the youth
justice system. Many interviewees argued that some youth justice practitioners make
harmful assumptions about looked after children and that such assumptions influence

their decision making.

‘[ ...] I've heard police officers [say] that children in care are naughty Kids
[...] it’s changed a lot over the last two or three years, but | do still
occasionally hear that kind of idea that they are naughty kids, that they
are a pain, that they are difficult kids and that’s why they are in care’

(Senior Police Officer)
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‘[...] there’s also these people who are involved in a more operational
level, at a practitioner level, who still have some very clearly negative
fixed entrenched views and a lack of understanding really about why

people come into the care system’ (Academic 7)

‘[ ...] some looked after young people have argued that there is a stigma
that people generalise from the label looked after or in care to trouble,

troublemaker, so there are stereotypes that may play [a] part.” (Academic
5)

The stigma that can be associated with being looked after has been expressed by
looked after children in a range of settings (Baginsky, Gorin & Sands, 2017;
Children’s Commissioner for England, 2015; 2017; Coram Voice, 2015; PRT, 2016;
Selwyn, Wood & Newman, 2017). The apparent impact of stigma resonates with
findings from Chapter Five which suggest that stereotypes influence the numbers of
BME children in the youth justice system. It seems that looked after children may
experience similar differential treatment on the basis of their looked after status. One
interviewee suggested that the stigma attached to looked after status is exacerbated by

ethnicity and so BME looked after children are at an even greater disadvantage.

‘We’ve had black kids plonked in [small Northern town] who stick out like
a sore thumb. We had one kid where we just knew that he was going to
reoffend, he was a black kid from London, and sure enough he did because
he was having to fight with some of the kids in [small Northern town] and
when the police arrived guess who got arrested? And he was the one who
was a bit bolshie as well because strangely enough he’s used to having to
fight [...] all those stereotype images come into people’s heads and
wallop, it’s the kid that suffers.” (Senior YOT Manager)

BME looked after children who gave evidence to the Laming Review raised similar
concerns about compounded disadvantage (PRT, 2016). Nevertheless, the stigma
surrounding looked after status generally, expressed itself in different ways. Some
practitioners were thought to have a ‘lack of understanding’ (Academic 7) and be

guilty of ‘labelling’ (Children’s Services Consultant) looked after children, while
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others were viewed as well-meaning people who inadvertently draw looked after

children into the youth justice system.

‘[...] a young person who comes to our attention whose parents are
supportive or any kind of carers/guardians that they think will be
supportive of police action, they are not going to come into custody, they
are going to be dealt with out-of-court. Unless they have committed a very

serious offence which is a different ball game.” (Senior Police Officer)

‘[ ...] when a police officer finds a [looked after] kid by and large they will
know that they are looked after because it’ll be on the systems, now that’s
a positive thing but it can also be a negative thing because if they do have
that derogatory view straightaway any idea of “well she is just messing
around” or “he’s had a couple to drinks too many, let’s just take him home
and let his parents deal with it” goes out of the window, it’s almost like

“oh shit I'd better do something”’’ (Senior YOT Manager)

‘Whatever the particular pattern and nature of their offending they are
treated differently and in a discriminatory way because it is perceived that
they are not controlled or contained or supported by other sorts of support
... youth justice workers and the youth court make decisions based on the
perception or reality of the individual children’s backgrounds. That
results in harsh outcomes because [...] often these children have little
alternative sorts of support, so actually in a way they 're more punished
because of that [...] the [youth] justice response in the form of punishment
actually is a kind of alternative albeit perverse sort of care, it’s an

alternative type of care. What else do we do with these children?’

(Academic 4)

Many interviewees felt that looked after children were disadvantaged in the youth
justice system because they are not perceived as having ‘supportive’ (Youth Justice
Consultant 3) backgrounds. It has been demonstrated that this perception is likely to
be grounded in reality: many looked after children suffer because of instability, and

for some, this instability precedes any offending behaviour. Interviewees suggested
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that problems with the care system lead youth justice professionals to respond to
offending with harsher sanctions as they feel they must intervene.®® The findings are
not dissimilar to Hart’s (2010) work on breach of youth justice orders. Hart found that
often, well-intentioned sentencers would give children multiple requirements to meet
as a means of providing support. This would, ironically, make it more difficult for
children to comply with orders, and result in breach and up-tariffing (ibid). Greater
use of diversionary measures and alternatives to custody played a large role in
reducing the young custodial population (Allen, 2011; Bateman, 2012; 2014; Briggs,
2017). In order for children to receive such alternatives to custody, sentencers must be
confident that children have the necessary support to comply with their sentence
(Judicial College, 2016). The view expressed by one interviewee was that the courts
are less inclined to offer diversionary disposals because of concerns about the levels

of support available for looked after children.

‘Both diversion and also the early stages of formal intervention do require
considerable support from people other than youth justice or [...]
diversion professionals who people encounter, and if you haven’t got that

then that’s going to become more difficult’ (Laming Review Member 1)

The Laming Review highlighted how ‘a lack of parental support and the state’s failure
to replace this’ can disadvantage looked after children in the youth justice system
(PRT, 2016: 86). Several interviewees reiterated this and suggested that looked after
children fair worse because ‘no one is fighting their corner’ (Former HM Inspector of
Prisons). The apparent lack of support that looked after children receive from their
corporate parents, often has practical implications when a child attends court. A large
number of interviewees drew attention to the fact that looked after children often
attend court without being accompanied by an adult, which was discussed in chapter
Three. Some of those interviewees thought that this had a tangible impact on the
number of looked after children in custody since they have ‘no one to advocate for
them’ (Director of NGO 1).

83 Phoenix (2010: 356) asserts that magistrates employ ‘common sense’ to develop a narrative about
the young person’s appearance in court, based on the information available to them and that this helps
to inform judgements.
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‘[looked after children] quite often don’t have their social worker with
them and the social worker is the corporate parent and if you haven’t got
a parent with you and somebody speaking for you and supporting you [...]
the magistrates are more likely to sentence to custody for instance. If
there’s a parent there saying “yes | am here to support them and help them
we can do these things in our work with youth offending team”, then the
magistrates are more likely to feel confident that there was a program, an
order that can be carried out in the community that will help address the
offending behaviour. If there’s no parent there and they don’t seem to care
[...] then they re more likely to say “well there’s nobody here that seems
to be taking much interest in this kid” [...] they’d be more likely to send
them into custody. ’ (Senior YJB Worker)

‘[...] if [looked after children] go to court, particularly for children who
are placed out of area, it is unlikely that they will have anyone
accompanying them other than someone from the children’s home who at
one level, you know in terms of the legal situation, is the victim [...] and it
becomes very problematic in terms of what the court then does. But it also
means that very frequently the court has little information [...] about a
care plan and anything like that which makes it more likely it seems to me
to impose a higher level sentence than they might otherwise do if they were
satisfied that the local authority plans were ones which would deal with
the situation. If they are given nothing then they will try and impose a
structure around the child. Which is the first instance may not be custody

but if they come back 2 or 3 times...” (Academic 1)

Several interviewees were adamant that a lack of advocacy can result in looked after
children receiving harsher sanctions, in particular custodial sentences. They believed
that professionals perceive the lives of such children as ‘chaotic’ (Youth Justice
Consultant 3) and so attempt to mediate that by imposing structure. The absence of
parents or guardians is especially problematic given the current state of legal
advocacy. A review found massive variability in the quality of legal advocacy in the
youth court (Wigzell, Kirby & Jacobson, 2015). Of particular concern was the lack of

youth justice knowledge among many advocates, an inability to communicate with
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young defendants, lower legal fees combined with large caseloads, a failure to
adequately prepare and the fact that some professionals do not recognise the
seriousness of cases dealt with in the youth court (ibid). Such problems are likely to
be exacerbated when children are not accompanied by someone who knows them well
(see Chapter Three). Furthermore, this can cause looked after children to feel
frustrated and powerless, which can lead to negative behaviours (PRT, 2016). Among
the majority of interviewees, there was a sense that, looked after children receive
differential treatment whereby their behaviour is escalated, which means that they are
at a greater risk of receiving a custodial sentence.

‘I'm fairly convinced too that there is an amplification effect for quite a
few children [...] I suppose where I would say it particularly operates is
for children who are placed in residential children’s homes.” (Academic
1)

‘[looked after children] are being escalated through the system [...]
therefore they end up in custody much sooner because [of] the tariff, the
sort of ladder of sentencing once they get into trouble, they 're likely to be
pushed through far faster than anybody that is not looked after.’ (Former
Magistrate)

‘[ ...] those young people who don’t have [ ...] good family support are the
most vulnerable and | think that kind of escalates them through the

system.’ (Children’s Services Consultant)

‘[...] lack of parental presence and apparent support will tend to push kids

more into the criminal justice system’ (Senior Professional in YJB)

Here, the notion of escalation is a key one. Goldson and Chigwada-Bailey (1999)
highlighted that BME children experience a ‘multiplier effect’ in which they are
treated progressively harsher at all stages of the youth justice system. It appears that
interviewees saw a similar process happening with looked after children in which the
seriousness of their behaviour is ‘escalated’ compared to that of non-looked after

children, and that this determines their trajectory through the youth justice system.
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Regardless of the driving factors behind such escalation, whether it be through
negative labelling or the pervasive interventions of well-meaning practitioners, it
appears that looked after children are forced further into the youth justice system

precisely because of their status.

In recent years, there has been a wealth of guidance on dealing with looked after
children in the youth justice system (see PRT, 2016). However, such guidance requires
that the youth justice professionals working with looked after children are aware of
their looked after status. Some interviewees pointed out that still the court does not

always know when it is presented with a looked after child.

‘[...] sometimes the court doesn’t even know whether somebody is in care.

Sometimes the YOT doesn’t know.” (Youth Justice Consultant 3)

‘[...] itisn’t always clear, it usually is but sometimes it doesn’t come out
and then there’s a little clue given that sort of latches you on to it but you
haven’t actually been told and then of course you can ask the question is
he looked after... I'd have to guess the figure, 1'd say 95 percent of the
time you know but not a hundred. It has sometimes surprised me that they

are looked after, I haven’t been told that in court.” (Magistrate)

Currently, it is impossible to know how many children pass through the courts without
their status being revealed. This lack of knowledge could perhaps become more
problematic when it comes to children who have previously been looked after but who
are not currently. These children will have all of the disadvantages that come with
being a looked after child but will not benefit from avenues of support, however
limited these may be. It seems that for some looked after children there is a clear lack
of communication between different agencies. Joined up working and improved
communication featured heavily in Lord Laming’s recommendations (PRT, 2016).
This research builds upon and extends Laming’s findings and adds weight to his
contention that looked after children in the justice system are not receiving the support
to which they are legally entitled. Moreover, the disadvantages that looked after

children experience in the justice system continues through to custodial
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establishments. Looked after children in the juvenile secure estate are often
insufficiently supported by their corporate parents.

‘[ ...] the kid gets a four-month sentence and the social worker gets a four-

month holiday, not holiday but you know what I mean, they get a break.’
(Senior YOT Manager)

‘[...] often what happens is you know the child is in custody it’s seen as
out of sight, out of mind, a bit of a respite. So the engagement by the home

local authority is often very poor.” (Former HM Inspector of Prisons)

Research has revealed that when a looked after child becomes involved with the youth
justice system, the local authority sometimes takes a step back from their duties to that
child (Blades et al., 2011; Centre for Social Justice, 2008; Fitzpatrick, 2009; Hart,
2006; HMIP; 2011; House of Commons Justice Committee, 2013; Taylor, 2016).
Certainly, several interviewees argued that a ‘pass the parcel’ attitude of some social
workers is most obvious when looked after children are sentenced to penal custody.

One interviewee exemplified this with the issue of pocket money.

‘One of the things which shocked me [...] was [that] it was quite routine
for local authorities to stop paying kids pocket money. So ironically,
children who are looked after are significantly financially less well off in
custody than kids who are still living with their families, even though they
are very poor, who will be making a big effort to get money into the prison
because having a bit of cash makes a massive difference to your
experience and your lifestyle. And they just stop paying them pocket money
so they have no money at all. It’s just extraordinary that they would do
that.” (Academic 1)

HMIP (2011) first found evidence of this in their short thematic review, however, the
Laming Review determined that this is actually routine for many local authorities
(PRT, 2016). The withdrawal of pocket money demonstrates that looked after children
in custody are not being afforded the ‘same quality of care as all other looked after

children” (HM Government, 2010: 144). While there is no legislation which provides
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that looked after children should receive pocket money, it is very much common
practice in local authorities (DfE, 2012c). The loss of pocket money will not only make
it more difficult for looked after children to experience custody, but it sends a message

to looked after children that they are, quite literally, not supported.

Much like BME children, looked after children are disproportionately likely to
experience the most troubling aspects of juvenile detention, including physical
restraint and isolation (Carlile, 2006; HMIP, 2011; Taflan, 2017). However, the
principal focus here is the question of overrepresentation, rather than the qualitative
experience of penal detention. The fieldwork interviews focused on factors that lead
to the overrepresentation of looked after children in youth custody, and as a
consequence, they were most concerned with the factors that might result in looked
after children reoffending after release. The majority of interviewees were concerned
that local authorities are not doing enough to ensure the effective resettlement of
looked after children, many argued that this can result in an ‘unvirtuous circle’

(Director of Private Provider) whereby children will return to custody.

‘[...] we still have instances that occur all of the time of children, who are
looked after who have no family to go to, being told you know go and
present yourself as homeless, in complete contravention of the law, at the
local homeless department. You know it’s not surprising that so many of
those kids then go on to reoffend so it’s almost like a spiral from the start

of the system’ (Senior Professional at NGO 1)

‘[ ...] you’ve got those young people coming out of custody that are sort of
“unplaceable” /...] one young person [was] due to leave me just before
Christmas and 40 different children’s homes were tried and they all said
no to him because of his difficult and challenging behaviour, because they
didn’’t feel he’d mix with the other kids, because he might be a danger to
them and all those other things. So eventually this kids goes to somewhere
he doesn’t want to be, somewhere he doesn’t really know, in the middle of
nowhere and the prognosis for him sticking to his supervision
requirements are going to be zero. Then he’ll breach and then he’ll be

back in custody again.’ (Director of Private Provider)
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‘I think what’s critical for looked after children is the problem they have
getting accommodation when they leave [ ...] So there you are, you are 17,
and you're an immature 17-year-old probably, and you can’t go back
home. Plonking you in a bed-and-breakfast with a lot of people with drug
and mental health problems is not providing you with suitable
accommodation. So I think there’s a real issue about getting them

accommodation. That’s a big problem.’ (Former HM Inspector of Prisons)

In 2017, the HLPR (2018c) received 67 new enquiries about resettlement to their legal
advice line. Primary concerns included: children placed in emergency
accommodation, children released to unsuitable environments and children who
received inadequate support or no support at all upon release. Moreover, the above
statements corroborate findings from HMIP surveys (see Chapter Three). Research
suggests that practical support is essential in children and young people’s own
journeys to desistance (Bateman, 2015; Bateman & Hazel, 2013; Bateman, Hazel &
Wright, 2013; BYC, 2017; Halsey, 2010). Furthermore, some interviewees mentioned
how the lack of effective planning for release can have an impact on the amount of

time a looked after child spends in custody.

‘We don’t have good data on it but, anecdotally, it is not uncommon for
kids not to get early release if they are looked after because they haven'’t

got anywhere to go and live, the local authority hasn’t sorted it out.’

(Academic 1)

‘[...] you hear ridiculous stories, completely ridiculous, where [a looked
after child] in custody has got a discharge date but on the day of discharge
he still doesn’t know where he is going to go and live [ ...] this is pathetic
[...] when a kid is sitting there waiting for discharge and people are saying
“sorry you can’t go because we don’t know where youre going to”” what
does that tell you about the local authority’s approach? And that is

dreadful.’ (Laming Review Member 2)
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Indeed, poor resettlement planning can result in some looked after children spending
longer than necessary in custody. The Director of Private Provider described these
children as ‘unplaceable’ since it is so difficult to find children’s homes who are
willing to take them on after a stint in the juvenile secure estate. In this sense, such
treatment can be viewed as a continuation of the instability and uncertainty which
many looked after children experience in the community. Clearly, this is an issue
which warrants further understanding and inquiry, improved data monitoring would

be a sensible starting point here (see Chapter Seven).

The above demonstrates that looked after children experience stigma that can
influence their trajectories through the youth justice system. This is particularly
concerning for BME looked after children who must also contend with
‘institutionalised racialisation’ (see Chapter Five). Such stigma expresses itself in at
least two ways: through negative perceptions of looked after children as
troublemakers, and through perceptions of looked after children as unsupported and
in need of structure. The lack of advocacy for looked after children plays a key role
here; the absence of supportive adults can influence sentencing and push children
further into the system. In contrast to this, if decision-makers in court are unaware of
a child’s looked after status, then this can have implications for the support that they
receive. This places looked after children in a double bind: on the one hand, they may
be treated more punitively if their status is known, and on the other, they will not
receive the support to which they are legally entitled if their status is not known. This
chapter also demonstrates that the uncertainty and instability that many looked after
children are subjected to follows them into the juvenile secure estate. The withdrawal
of support from local authorities, coupled with poor resettlement planning means that
looked after children are likely to return to penal custody at some point in the future.
For looked after children, issues with the care system interact with processes in the
youth justice system and can sometimes give rise to cycles of challenging behaviour.
This chapter reveals that looked after status can blight children in the youth justice
system, through harmful stigma, a lack of effective support and a combination of the
two. It supports and extends findings by Bateman, Day and Pitts (2018: 1) that ‘[t]he
relationship between the care and youth justice systems is inevitably a complex one
that is determined, at least in part, by the exogenous factors that influence the

functioning of each system’.
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Conclusion

This chapter establishes that the data regarding looked after children and the youth
justice system is woefully inadequate. Despite this, it determines that looked after
children are quite significantly overrepresented in the juvenile secure estate. It is also
evidences a considerable overlap between looked after children in custody and BME
children in custody. It seems that to some degree, we may be talking about the same
group of children. In order to better understand the nature and extent of looked after
overrepresentation, there must be a radical overhaul of youth justice data recording
and practices on the ground must be improved. Youth justice workers must ensure that

they are aware of a child’s looked after status and proceed accordingly.

The chapter considered the drivers of looked after overrepresentation along three main
themes: pre-care experience, ‘care’ experience and the youth justice system. It
explored the impact of pre-care experience on youth justice involvement. It
determined that there are parallels between the biographies of looked after children
and the biographies of children in the youth justice system. However, we must move
away from individual explanations and take account of structural factors which
influence children’s trajectories through the justice system. Such structural factors can

be found within the looked after system and the youth justice system.

The chapter establishes that issues within the care system can impact upon children’s
behaviour, lead to police involvement and ultimately, criminalisation. Wider issues
with both the availability and quality of provision means that children are subjected to
instability and a lack of support which may impact BME looked after children in
particular. Nonetheless, the most significant finding of this chapter relates to police
intervention as a method of discipline in some children’s homes. This constitutes the
criminalisation of looked after children because they do not live in a family home.
This chapter has highlighted that more research is needed to determine the extent to
which privatisation plays a role in this criminalisation. Taken together, this provides

that serious questions must be asked of the care system.

The chapter also explored the ways in which assumptions about looked after children

can determine their trajectories through the youth justice system. It seems that looked
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after children can be judged on their status, much in the same way that BME children
can be judged based on their ethnicity. Such assumptions are particularly concerning
for BME looked after children who also have to deal with racialisation (see Chapters
Two and Five). Here, in-depth research is needed to determine the precise nature of
court decision-making and how looked after status might influence sentencing. We
must also gain a greater understanding of advocacy for looked after children and how
this might mediate punitivity. Moreover, YOTs must ensure that they are aware of a
child’s looked after status and that this information is communicated effectively to
other relevant actors. This will ensure that children receive the support to which they
are legally entitled. These issues must be addressed in order to eliminate the double
bind that looked after children face, whereby they are disadvantaged if they reveal
their status, and disadvantaged if they do not. More efforts also need to be made in
order to ensure that looked after children are properly supported when they enter the

youth justice system in order to prevent cycles of challenging behaviour.

Altogether, this chapter has re-directed the focus on individual factors by exploring
the impact of ‘care’ experience and the youth justice system on looked after children
in England and Wales. It has highlighted significant issues which must be addressed
in order to reduce the overrepresentation of looked after children in the youth justice
system and the juvenile secure estate. It established that like BME children, looked
after children are disadvantaged by structural factors which are beyond their control.

This ultimately results in the institutionalised criminalisation of this group.
It has also showed that further research is needed in order to understand the precise

ways in which looked after status and ethnicity intersect and impact upon experience

of the youth justice system.
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Chapter Seven  Disproportionality in the Youth Justice System:

The Case for Policy Reform and Further Research

Introduction

Thus far, this thesis has made clear that both BME children and looked after children
are subjected to institutionalised criminalisation as the result of a combination of social
disadvantages in wider society and injustices in the care system and youth justice
system. However, it is less clear how the specific intersections between BME identity
and looked after status express themselves. The intersections between ethnic identity,
‘care’ status and criminalisation must be interrogated further. This chapter outlines
broader conditions of social and economic disadvantage, apparently increasing levels
of youth violence and exploitation, and deteriorating conditions in the youth justice
system. It demonstrates that such conditions in the broader policy and youth justice
spheres make the case for further research more pressing. The chapter concludes with
a summary of the thesis and offers recommendations for policy reform and further

research.

Adverse Social and Economic Conditions in the UK and Europe: Diminishing

Life Chances

Increasing levels of poverty and inequality across the UK and Europe are apparent.
Conditions of austerity have resulted in greater numbers of children who may be
exposed to children’s services intervention and youth justice involvement. The same
conditions are likely to have worrying implications for already marginalised children
and may exacerbate the disadvantages experienced by both BME children and looked

after children in England and Wales.

For nearly a decade, England and Wales like other parts of the UK and Europe, has
been characterised by austerity politics which have most heavily impacted upon

vulnerable and marginalised groups (Cooper and Whyte, 2017). In October 2018, the
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then Chancellor of the Exchequer, Phillip Hammond, announced that ‘austerity is
coming to an end’ after eight years of cuts to public spending (Sabbagh & Inman,
2018). Despite this claim, the Institute for Fiscal Studies (IFS) determined that the UK
government would require an additional £19 billion a year to realise an end of austerity
and that this looked unlikely (Emmerson, Farquharson & Johnson, 2018). The impacts
of austerity measures are impossible to ignore. In 2011/12, child poverty rose in
absolute terms in the UK for the first time in two decades (Wickham et al., 2016). The
Royal College of Paediatrics and Child Health (RCPCH) (2018) found that a third of
children in the UK are now living in poverty and that the number of children living in
relative poverty in the UK has increased rapidly in recent years. Poverty has a ‘toxic
impact’ on the health and well-being of children (Wickham et al., 2016: 7): it can
contribute to mental health problems and heighten risk of facing adverse experiences
(RCPCH, 2018) which are more common in BME and looked after populations
(Dogra, Singh & Svirydzenka, 2012; Fagan & Novak, 2018; Oakley, Miscampbell &
Gregorian, 2018).

The IFS (2017) forecast that levels of child poverty will increase further as a result of
planned benefit reforms that signal further adverse effects for low-income, working
families. In particular, the four-year freeze on financial support and the two-child limit
under Universal Credit (UC) will lead to 200,000 additional children in poverty. The
proposed introduction of UC is especially problematic for GRT communities who
experience heightened levels of poor literacy and difficulties surrounding internet
access (Friends, Families and Travellers and National Federation Gypsy Liaison
Groups, 2018). Moreover, the government has largely neglected consolidating child
poverty. The Welfare Reform and Work Act 2016 repealed large sections of the Child
Poverty Act 2010 and effectively removed the government’s duty to end child poverty
by 2020. The Children’s Society (2018) has argued that abolishing this target is
unacceptable and that the government’s definition of poverty is inadequate. It is
apparent that child poverty has deepened as a result of government policy and this
raises implications for the types of services and prospects of criminalisation for

vulnerable groups.

The impacts of adverse economic conditions expand much further than the UK.

Currently, the EU is not on track to achieve its Europe 2020 target of lifting 20 million
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people out of poverty (Atkinson, Guio & Marlier, 2017). Child poverty and social
exclusion have increased in Europe since the economic crisis as 3 in 10 children are
now at risk (Eurostat, 2017). Income inequality levels are at historical highs (OECD,
2016). In the last quarter century, young people have replaced the elderly as the group
most at risk of income poverty (OECD, 2014). Of 36 countries in the OECD, the UK
is among the five worst for income inequality, followed only by Mexico, Israel,
Turkey and USA (Keeley, 2015). Furthermore, social mobility in the UK trails behind
the rest of Europe: it has been estimated that it will take five generations for children
born in the bottom of the income distribution to reach the average income threshold
(OECD, 2018). Mai (2010: 71) suggests that there has been a ‘minoritization of
poverty’ in which increasing numbers of young people are becoming poor precisely
because they are young. All of these factors are likely to exacerbate existing processes
of criminalisation which have been illuminated in this thesis in respect of BME
children and looked after children.

In the midst of rising poverty and inequality, child social care has been particularly
affected by government cuts to public spending. In the last seven years, government
funding for local authorities has decreased by 50 percent in real terms and the most
deprived areas have experienced the greatest budget cuts (The Children’s Society,
2018). Early intervention services have been particularly affected as budgets have
fallen by £743 million since 2012/13 (Action for Children, 2018). This suggests that
‘children’s lives are being allowed to develop into crisis points’ instead of services
tackling problems when they first arise (The Children’s Society: 2018: 2-3). A number
of interviewees drew attention to the reduction in prevention services which they saw

as vital to tackling disproportionality in the youth justice system.

‘[ ...] that kind of opportunity to really engage with kids is what it’s all about
really so the more stressed-out and overworked your staff are the less
opportunity [they have] to engage with kids. A lot of the services that have gone
are the non-statutory services, so things like youth work, youth clubs, children’s
centres. All that kind of preventative supportive work is what’s taking the hit. So
by the time kids get into the system quite often problems might be quite

entrenched’ (Youth Justice Consultant 3)
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‘I think one of the challenges at the moment in terms of austerity is a lot of that
early intervention funding is being cut and certainly from policing.” (Senior

Police Officer)

‘[the] impact of austerity is real, that’s putting a lot of pressure on the
partnerships that youth offending services are having with organisations in their
localities and communities. So in terms of some of the diversion activity it’s
really difficult to manage some of that activity when local products can’t sustain

themselves. So we are having a tough time.’ (Children’s Services Consultant)

It is clear that children and young people have been deeply affected by the economic
crisis and subsequent austerity measures. Cooper and Stewart’s (2015: 5) study
demonstrates a relationship between household financial resources and children’s
outcomes: ‘poorer children have worse cognitive, social-behavioural and health
outcomes in part because they are poorer’. Moreover, the conditions of austerity bear
down on BME children particularly heavily (Hall et al., 2017), and make them more
likely to become looked after (Bywaters, 2017; Bywaters et al., 2016). When children
are both BME and looked after there is a greater likelihood that they will experience
criminalisation (as demonstrated in this thesis). Therefore it is imperative that we take
these conditions into consideration when discussing disproportionality in the youth
justice system. Most recent statistics show an upswing in the numbers of looked after
children in England and Wales (see Chapter Three). So there is now also a larger
cohort of children who require support services and access to essential resources.
Moreover, this increase is set against a context of deep cuts which were signalled

above.

The Association of Directors of Children’s Services (ADCS) blames conditions of
austerity for the rise in looked after children. They suggest that ‘the symptoms of
poverty are driving increased demand’ and that ‘the lack of sustainable funding must
be addressed as a matter of urgency’ (ADCS, 2017: 6). Indeed, children living in the
most deprived areas are 10 times more likely to be on a child protection plan and to
become looked after than children in other areas (ADCS, 2017). Bywaters and
colleagues (2016) outline that parental levels of deprivation are imperative to

understanding how to determine children’s needs. This is especially problematic for
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BME children who must also contend with institutional racialisation. Clark (2013:
128) argues that ‘being a young ethnic minority with a low [socio-economic status]
does not necessarily make one more likely to commit crime, but it makes it more likely
that one will become a crime statistic’ since they are more likely to be monitored and
arrested (Clark, 2013: 128). Academic 1 outlined that reduced support services are
particularly problematic given that the youth justice system is also shrinking.

‘[...] in an ideal world you would like to see a contraction of the youth justice
system being matched by an expansion of mainstream services to deal with the
problems which otherwise lead children to end up in the youth justice system.
And that really hasn’t happened, they’ve contracted perhaps not quite as fast
but they have been contracting for longer [...] the prospects for kids in many
areas without a youth service for example is just frightening in my view.’

(Academic 1)

Indeed, the fact that there are fewer children involved with the youth justice system
does not mean that fewer children are suffering because of social and economic
disadvantage. The decrease in youth justice interventions coupled with a reduction in
generic support services (Clinks, 2018; Localgiving, 2018), implies that many children
are receiving no support at all. Many interviewees recognised this fact. They made
clear that the overrepresentation of BME children and looked after children is not
merely a youth justice issue, but rather a societal one which requires a more holistic

approach.

‘I do really believe that if it’s left to the justice system then [overrepresentation]
is not going to shift very much because the [youth] justice system gets what it
gets. And a lot of the time [...] the factors that have led the child into offending
behaviour have been exacerbated over time hence they've ended up in the

system.’ (Youth Justice Consultant 1)

‘we must work on] expanding those opportunities of creating prevention
activities, more programs which are accessible at the point where it is needed
not two points ahead but at the point of need [...] somehow we managed to

create the facility but it’s like five steps ahead and the poor person is awaiting
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here. They can’t get the access to that service because they haven't fulfilled
certain criteria [...] So we need to get better at doing that at a very external
level which is in society, at the school level, at the places where they live, the
youth centres that they attend, the GP centres that they access, any counselling
that they need, all of that out there. If we fulfil that then we re going to stop the
flow of many of these children with complex needs and damage then coming into
the [juvenile secure] estate’ (Academic 3)

‘I think the answers all lie in the community [...] we haven’t got enough services

for kids who are starting down a criminal path’ (Youth Justice Consultant 3)

The interviewees were confident that wider support services have a role to play in
reducing the criminalisation of wulnerable and disadvantaged children.
Disproportionality is an issue which stretches beyond the youth justice system and so
the government’s apparent lack of concern for child poverty and inequality is
worrying. Moreover, changes to the demographics of child populations also increase
the urgency for greater understanding of the specific challenges faced by BME looked
after children. In the last decade, there have been increasing numbers of migrants
entering the European Union from North Africa and the Middle East (Pisani, 2019).
Changing migration has led to an increase in the number of unaccompanied asylum
seeking children (UASC) who are looked after by local authorities. In 2017, 4,560
looked after children were also UASC, a rise of 34 percent since 2006 (DfE, 2012a;
DfE, 2017a). Furthermore, 86 percent of UASC looked after by local authorities
identified as BME (DfE, 2017a). Pisani (2019) outlines the contradictions between
viewing child migrants as both vulnerable children who the state is legally obliged to
protect, and as illegal threats. Indeed, these are a particularly marginalised group and
often ‘it is when an “offence” has been committed that the child/young person
becomes visible’ (Pisani, 2019: 178). Because of their marginality, UASC who are
looked after are identified as being particularly vulnerable to exploitation and crime
(DfE, 2017e). It is therefore essential that we learn more about the specific challenges

they face.

Parkin (2013: 2) asserts that there has been a ‘criminalisation of migration’, which has

intensified over the last two decades. She argues that fears about migrant ‘criminality’
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have pervaded political and media discourses whilst there is little evidence that
migrants are responsible for a disproportionate amount of crime (ibid). Goldson (2019:
232) suggests that these discourses around immigration ‘are serving to both victimise
migrants on the street and to criminalise them in the public imagination’. This process
of ‘double-victimisation’ means that the children most vulnerable to social exclusion,
structural discrimination, hate crime and racist violence are also disproportionality
criminalised (Goldson, 2019: 240). This climate of hostility combined with wider
issues of economic uncertainty outlined above, means that this group is especially
vulnerable to the processes of criminalisation explored in this thesis. Reports suggests
that looked after children with immigration issues are being ‘let down by local
authorities’ who are not equipped with the knowledge or skills to regularise their legal
status in the UK (Mohdin, 2018). The ‘double whammy’ described by interviewees in
Chapter Six may become a ‘triple whammy’ for BME looked after children who are
also contending with immigration status. However, further research is needed to

establish the precise nature of these intersecting factors.

The increasing number of vulnerable child migrants is especially problematic given
the precarious economic conditions outlined above. This is likely to be exacerbated by
uncertainty caused by the Brexit negotiations. In the aftermath of the Brexit vote there
was a spike in hate crimes against BME communities (Devine, 2018). However, its
impact on more insidious forms of racialisation has been greater. The United Nations
(2018) has criticised the UK for an apparent ‘growth in the acceptability of explicit
racial, ethnic, and religious intolerance’ since the Brexit vote. The UN (2018) argues
that the vote has created a hostile environment for all BME people since ethnicity
continues to be deployed in UK as proxy for immigration status. This comes at a time
when children in schools are exposed to increasing levels of racist bullying (Marsh &
Mohdin, 2018). Such a climate of intolerance is likely to exacerbate processes of

criminalisation experienced by BME children which are outlined in Chapter Five.

It is clear that straitened economic conditions are likely to intensify the disadvantages
experienced by both BME children and looked after children growing up in England
and Wales. The upturn in poverty and inequality across the UK and Europe has
worrying implications for groups who are already marginalised. The reduction in

support services for disadvantaged children adds further weight to this. Furthermore,
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such circumstances can lead to an increase in the numbers of BME looked after
children who are especially vulnerable to processes of criminalisation. It is therefore
imperative that we take this into consideration moving forward. It is clear that the
changing demographics of youth populations make it more important that we
understand the ways in which victimisation and criminalisation intersect, particularly
in relation to ethnic minority children and young people. We now explore this issue
further with reference to current concerns about knife crime and forms of criminal and

sexual exploitation of children.

Conditions of Violence and Exploitation: The Complex Relationships between

Victimisation and Criminalisation

There is a sequence of overlapping processes that make the exploration of the interface
between BME identities and’ care’ status ever more pressing. Of particular concern is
the complex relationships between violence and inequality specifically in relation to
knife crime, ‘county lines’ gangs and child sexual exploitation, which require

attention.

As stated above, increasing poverty and inequality has serious implications for
vulnerable children. We also know that rising inequality within society is often linked
to greater levels of violence both within and between countries (Hsieh & Pugh, 1993;
Sethi et al., 2010). In a meta-analysis of 34 data studies, violent crime, poverty and
income inequality were found to be positively correlated in 97 percent of cases (Hsieh
& Pugh, 1993). In addition to this, the rate of injury attributable to youth violence
(aged 11 to 17 vyears) is greater when deprivation levels are higher (Jones,
Sivarajasingam & Shepherd, 2011). Grimshaw and Ford (2018: 10) argue that the
available evidence ‘provides a strong case for violent acts being deeply rooted in wider
social structures and relationships, far removed from the immediate control of the
individuals involved’. ONS (2018b) figures show that in recent years there has been a
substantial increase in higher violent offences.®* Children and young people have been

particularly affected by this rise and violence committed by and against young people

% The data includes ‘violence against the person’ which encompasses: homicide, death or serious injury
caused by unlawful driving, violence with injury, violence without injury, and stalking and harassment.
(ONS, 2018b)
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has drawn considerable concern. In 2018, there were 131 violent murders in London
alone, the highest numbers in nearly a decade (Townsend, 2018; Grierson, 2018).
More specifically, 36 teenagers were stabbed to death in London in 2018; the fourth

worst year for knife deaths since records began in 1980 (Young & Barr, 2018).

Knife crime is particularly relevant since it is viewed by government and media outlets
as primarily a youth issue (Grimshaw & Ford, 2018). It has a wide definition that
includes different offences where a knife is used and/or the possession of a knife or
sharp object (ibid). Statistical data suggests that knife crime is a growing problem.
Police have recorded a 57 percent increase in offences involving a knife or sharp
instrument since data was first collected in 2010/11. Inthe last three years, the number
of hospital admissions as a result of assault using a sharp instrument have risen by 22
percent (Allen and Audickas, 2018). Moreover, incidents tend be clustered in
particular locations. The majority of incidents in 2017/18 were recorded by just six
police forces, with 36 percent of incidents recorded by the Metropolitan Police (ONS,
2018b). The figures are so concerning that the government has proposed plans to
stagger school leaving times in certain areas in an attempt to reduce violent altercations
between students (Campbell, 2018). Grimshaw and Ford (2018: 5) argue that there
may not have been an increase in children and young people carrying knives, but rather

some ‘are feeling the need to use them more, or in more harmful ways’.

The apparent increase in knife offences means that more ‘visible’ children are at
greater risk of youth justice contact and criminalisation. As a consequence of rising
knife crime, the police are engaging in discussions to expand their powers of stop and
search, including the removal of ‘reasonable grounds’ for suspicion (Dodd, 2018).
This is alarming given that stop and search has been found to be both an ineffective
and inefficient method of reducing the number of knives on the streets (Hales, 2016)
and to be disproportionately targeted at BME children and young people (see Chapter
Two). Moreover, such zero tolerance approaches may actually be counterproductive
in the fight against violence (Grimshaw & Ford, 2018; Silvestri et al., 2009) and
intensive policing has worrying implications for BME communities (see Chapter

Five).
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Nationwide, 38 percent of people convicted of carrying a knife or sharp instrument
were BME in 2016/17, and this rose to 60 percent in London (Panjwani, 2018). The
proportion of people convicted who are BME has increased substantially since 2009.
This constitutes a significant overrepresentation of BME communities and is likely, at
least in part, to be related to disproportionate policing practices outlined in Chapters
Two and Five. Indeed, contemporary preoccupations with ‘gangs’, weapons and
violence focus more sharply on BME children and young people than on white
children and young people (see Goldson, 2011). Problematic and racialised
conceptions of ‘gangs’ can determine policing strategies while the gang membership
appears to be determined by location rather than ethnicity (see Chapter Two). Some
have argued that the ‘gang’ might offer a sense of belonging for children who do not
have stability in their lives (BYC, 2015; Centre for Social Justice, 2009); it may act as
‘substitute family’ (Centre for Social Justice, 2009: 27). Others have questioned the
role of familial relations in ‘gang’ involvement (Young, Fitzgibbon & Silverstone,
2013; 2014).

‘Gang’ involvement is associated with experiences of poverty, living in a high crime
area, poor familial relationships and poor educational attainment (BYC, 2015; Pitts,
2008; Young, Fitzgibbon & Silverstone, 2013; 2014). These are factors that are more
common in both BME populations and looked after populations (see Chapters Three,
Five and Six). While the above factors are not causative, the impact of ‘gang’ violence
on the most vulnerable children in society strengthens the case for further exploration
of intersections between BME identities and looked after status. In some ways, the
actual demographics of ‘gang’ membership are perhaps less relevant than the
perceived demographics of ‘gang’ membership. Heightened concerns about ‘gang’
activity and violence is likely to impact upon BME children more heavily, and

contribute to process of criminalisation which have been highlighted in this thesis.

The government believes that ‘county lines’ drug dealing gangs have contributed
significantly to the increase in serious violence in direct and indirect ways (HM
Government, 2018). County lines involves the exploitation of children and young
people to courier and distribute drugs in more rural areas due to the saturation of inner
city drug markets (Windle & Briggs, 2015). Drug dealers may travel to rural areas to

work each day (known as ‘commuting’), stay over for a few nights (known as
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‘holidaying’) or take over a vulnerable person’s home address to support their criminal
activity (known as ‘cuckooing’) (Coomber & Moyle, 2015). The government

officially defines county lines as follows:

‘County lines is a term used to describe gangs and organised criminal networks
involved in exporting illegal drugs into one or more importing areas [within the
UK], using dedicated mobile phone lines or other form of “deal line”. They are
likely to exploit children and vulnerable adults to move [and store] the drugs and
money and they will often use coercion, intimidation, violence (including sexual

violence) and weapons’ (HM Government, 2018: 48)

The National Crime Agency (NCA) estimated that there are at least 720 county lines
operating across England and Wales (NCA, 2017). The government’s Serious
Violence Strategy (HM Government, 2018) recognises several factors which could
increase a person’s vulnerability to such exploitation. These include: prior experience
of violence, abuse and neglect; an unsafe or unstable home environment; insecure
accommodation; social isolation; economic vulnerability; ‘gang’ involvement, having
a physical or learning disability; having mental health or substance misuse issues, care
system experience (and experience of residential care in particular); and disrupted
education (Home Office, 2018: 4). Therefore, BME children and looked after children
may be at an increased risk of county lines involvement due to heightened levels of

disadvantage which are outlined in this thesis.

The NCA (2017) indicated that 35 out of 44 police forces had dealt with cases of knife
crime associated with county lines. 28 police forces linked county lines to the
exploitation of children in their area (ibid). Children involved in county lines gangs
are exposed to extreme levels of violence and coercion as well as sexual assault (HM
Government, 2018; Home Office, 2018; NCA, 2017; Niche Health and Social Care
Consulting, 2018). Gangs first use violence to intimidate children and young people
into working for them and later use violence as a tool for securing compliance (NCA,
2017). Children who are drawn into county lines activity, whilst technically engaging
in criminal acts, should be viewed primarily as victims. In particular, groups prey on
missing children, children without criminal records, children in residential care and

children with broader vulnerability issues (ibid). The majority of children involved in
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county lines are males aged between 15 and 17 years and their ethnicity largely reflects
the population of the area in which they live (ibid). The prevalence of county lines
activity and the characteristics associated with county lines involvement, make the
case for greater understanding of the specific issues faced by BME looked after
children in England and Wales.

County lines have also been linked to Child Sexual Exploitation (CSE), in which
looked after children, and looked after children in residential care, are particularly
vulnerable (DfE, 2017f; Jay, 2016; Office for the Children’s Commissioner, 2012;
PRT, 2016). The NCA (2017) found that 37 percent of police forces reported some
evidence of sexual exploitation in relation to county lines. However, the problem is
much broader than this. The Office for the Children’s Commissioner (2012) inquiry
into sexual exploitation estimated that one in five looked after children were sexually
exploited. The government defines CSE as follows:

‘Child sexual exploitation is a form of child sexual abuse. It occurs where an
individual or group takes advantage of an imbalance of power to coerce,
manipulate or deceive a child or young person under the age of 18 into sexual
activity (a) in exchange for something the victim needs or wants, and/or (b) for
the financial advantage or increased status of the perpetrator or facilitator. The
victim may have been sexually exploited even if the sexual activity appears
consensual. Child sexual exploitation does not always involve physical contact;

it can also occur through the use of technology.” (DfE, 2017f: 5)

Looked after girls are especially vulnerable to CSE and this can contribute to the
processes of criminalisation explored earlier in this thesis (Fitzpatrick, 2017; PRT,
2016). Children in residential homes are particularly targeted by offenders (DfE,
2017f; Jay, 2014), and this is compounded by issues of instability and lack of support
within the care system (see Chapters Three and Six). Stanley’s (2017: 69) longitudinal
study shows that ‘routes from care to custody are embedded in the interconnected, and
often life-long, processes of victimization and criminalization’. The Jay Report (2014)
outlined how victims of CSE in Rotherham were failed by social services and youth
justice agencies who did not intervene in abuse and instead criminalised them. Indeed,

the relationship between victimisation and criminalisation can be compounded by
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gender; vulnerable girls and young women are often not listened to and are less likely
to be seen as victims (Jay, 2014; Fitzpatrick, 2017).

Longstanding tensions between the duty to address children’s welfare concerns and to
respond to challenging behaviour (Smith, 2005) are perhaps most clearly expressed in
the detention of children for their own safety. Some children who have experienced
CSE are placed in secure residential units on ‘welfare grounds’ (Andow & Byrne,
2018; Hart, La Valle & Holmes, 2015). Under Section 25 of the Children Act 1989,
looked after children may be placed in SCHs if they are deemed to be at risk of harm
or absconding (Goldson, 2002b). These children are placed alongside others who are
remanded or sentenced to custody as a result of a criminal conviction. Scholars have
highlight the similarities between children placed in SCHs for their own welfare, and
children placed in SCHs as punishment (Hart, 2016; Hart La Valle & Holmes, 2015;
Goldson, 2002b). They argue that routes into secure residential care depend on ‘which
agencies are involved and the way the child’s distress has manifested itself” (Hart, La
Valle & Holmes, 2015: 30). There are only a small number of children on secure
placements for their own welfare due to financial and practical factors as well as
negative perceptions of secure placements (Mooney et al., 2012). Andow and Byrne
(2018: 50) suggest that taking away a child’s liberty under these circumstances is both
‘arbitrary and unjust’. The blurred lines between secure ‘care’ as protection and as
punishment demonstrates the importance of understanding routes between ‘care’ and
custody. Further research is needed to address the impact of additional factors such as

gender and ethnicity.

There are clear although complex links between violence, exploitation, and inequality
and this ties into equally complex processes of victimisation and criminalisation. The
most vulnerable children are increasingly at risk of being exposed to violent crime,
child criminal exploitation and CSE. Such exposure also means that they are more
likely to experience youth justice involvement and criminalisation. It is therefore
imperative that we understand the way in which the intersection of BME identity and
looked after status expresses itself in these domains. BME looked after children may
be especially vulnerable to these processes, but further research is needed to develop
and nuance our understanding. Furthermore, the prevalence of violence against

vulnerable children and their risk of criminalisation are further compounded by the
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fact that conditions in the youth justice system and juvenile secure estate appear to be

deteriorating.

Conditions in the Youth Justice System and the Juvenile Secure Estate

Attention now turns to the problematic conditions in the youth justice system and
particularly the juvenile secure estate by drawing upon fieldwork interviews, recent
inspections and academic literature. This adds weight to the need for further
exploration of the experiences of BME looked after children who are
disproportionately exposed to incarceration (PRT, 2016). The majority of interviewees

were not optimistic about the future of youth justice.

‘I’'m not overly confident that things are going to improve in the near future, not

at all.” (Senior YOT Manager)

‘I fear what’s going to happen next in youth justice. When it’s all devolved back
out to localities, when each local authority has a significant cut to youth justice,
it’s got massive challenges around children’s services and the amount of kids
that are looked after in general, and how you manage that with the budget that

you 've got? Something’s got to give.’ (Youth Justice Consultant 1)

‘[...] the [YJB] has driven practice in the last 10 years in a really positive
direction and I can tell you now that once [commissioning] goes out to the local
authorities [...] ground is going to be lost, practice ground is going to be lost.
And we will end up with more kids in custody and that will cost us more money.
And we’re going to have more kids not getting community sentences. It’s just

going to happen.’ (Director of Children’s Services 1)

Interviewees were critical of shifts in youth justice policy including planned changes
to the YJB and the commissioning of custody beds (Her Majesty’s Prison and
Probation Service, 2018; Ministry of Justice, 2016; Taylor, 2016). Many interviewees
felt that conditions of austerity which impact both the youth justice system and the
wider policy sphere would lead to an eventual upturn in the number of children in

penal custody. Certainly, Goldson (2015) has highlighted that patterns of youth
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imprisonment are subjected to ebbs and flows which are determined by wider political,
economic and social conditions. This is worrying given the challenging conditions
faced by children and young people that are signalled above. Furthermore,

interviewees were even less confident about the state of the juvenile secure estate.

‘The fixtures, fittings, set up, premises... these are mini prisons and I wouldn’t

put any child in them.’ (Chief Executive of NGO)

‘[...] young offender institutions are horrendous places and no child should be
in them. | also think that no child should be in a secure training centre the way
that they are currently set up but I think that the infrastructure in terms of the

buildings potentially could be okay.’ (Academic 1)

‘[...] whatever you call them [they are] run-on disciplinary lines in prison
buildings with very limited activities or suitable therapeutic interventions to
change behaviours. And what you get I think quite strongly are the patterns of
violence that have often characterised these children’s lives before they came to
custody [continue] and they lead very violent lives in custody [...][the YOI] is a
completely wrong and dysfunctional model for these [who are] the most
damaged children. It’s completely inappropriate.” (Former HM Inspector of

Prisons)

‘The current [youth] custody system has so many weaknesses it’s very hard to

know where to begin’ (Laming Review Member 1)

The majority view among interviewees was that custodial institutions for children, and
YOls in particular, are deeply problematic and serve to damage already vulnerable
children. In January 2011, the juvenile secure estate came under scrutiny after a BBC
Panorama programme documented physical and emotional abuse in Medway STC.
The Medway Improvement Board (2016: 6) was set up in response to the documentary
programme and discovered ‘a culture that appears to be based on control and contract
compliance rather than rehabilitation and safeguarding vulnerable young people’. The
Board found evidence of falsification of records, bullying of children and a lack of

boundaries. Despite these findings, conditions in the wider juvenile secure estate
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appear to have worsened. In his annual report, HM Chief Inspector of Prisons detailed
significant failings in the system:

‘In early 2017, I felt compelled to bring to the attention of ministers my serious
concerns about the findings in the youth estate. By February 2017, we concluded
that there was not a single establishment that we inspected in England and Wales
in which it was safe to hold children and young people. The speed of decline has
been staggering...There seems to have been something of a vicious circle.
Violence leads to a restrictive regime and security measures that in turn frustrate
those being held there. We have seen regimes where boys take every meal alone
in their cell, where they are locked up for excessive amounts of time, where they
do not get enough exercise, education or training, and where they do not have
any credible plans to break the cycle of violence.”(HMCIP, 2017: 9)

The report paints a bleak picture of a juvenile secure estate which is not equipped to
meet the needs of the vulnerable children it holds (HMCIP, 2017). In 2016/17, every
STC was assessed as either ‘inadequate’ or ‘requiring improvement’ in all areas
(HMCIP, 2018). Furthermore, the Youth Custody Improvement Board (2017: 1) has
determined that the juvenile secure estate is no longer ‘fit for purpose’ given the
deterioration in quality of provision and increases in violence. Hart (2017: 12)
contends that current arrangements for managing secure estate are ‘fragmented’ and
‘dysfunctional’. Taken together, the apparent crisis in the juvenile secure estate means
that is it increasingly important to address the institutionalised criminalisation of BME

children and looked after children.

The Review of the Youth Justice System made recommendations for ‘Secure Schools’
with a focus on education which would hold between 60 and 70 children (Taylor,
2016). Hart (2016; 2017) has criticised Taylor’s review for not going far enough,
stating that we need to adopt more radical changes to the current model of youth

custody.®® She has also expressed concern that youth justice will come to a standstill

% Hart (2016) explored youth custody models in the UK, Spain, Finland and USA. Her work identified
several features which make for transformative custodial experiences: small units (up to 12 children)
which are located close to the child’s home area, a regime that promotes adolescent development, staff
as agents of change, family engagement and phased re-entry to community.
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while public and political attention is so heavily focused on Brexit negotiations. The
need for more radical changes to the youth justice system has also been highlighted
by the End Child Imprisonment campaign which was launched in November 2018
(Article 39, 2018). The campaign unites a range of high profile individuals and third
sector organisations in order to raise awareness of the harms of child imprisonment,
achieve the closure of YOIs, promote the creation of welfare-based responses and to
use deprivation of liberty as an absolute last resort (ibid).

Indeed, this thesis has identified significant problems with the use of penal custody
for children and there are also practical reasons necessitating a reduction in child
incarceration. Overall, 65 percent of children and young people reoffend within one
year of release from custody. This figure increases to 71 percent for children serving
between 6 and 12 months (ONS, 2018c). Research suggests that short custodial
sentences are associated with higher rates of reoffending (Mews et al., 2015).
Moreover, a meta-analysis of reviews relating to punishment and adults found that
punitive and discipline-based measures, such as prison sentences, do not reduce
reoffending and can actually reinforce criminal identities (see Barnett & Fitzalan,
2018).

The deprivation of liberty with children held in poor and unsuitable custodial
institutions is a problem across Europe. Many states are not meeting their obligations
as provided by international children’s rights standards (Goldson, 2019). The United
Nations (2016: para 79) has called for the UK to bring youth justice fully in line with
the UNCRC and has drawn attention to several areas of concern including: the low
age of criminal responsibility; children’s criminal records; mandatory life sentences
for children; the use of segregation and isolation in child detention facilities and the
lack of statutory support for the principle of imprisonment as a last resort. Indeed,
Cunneen, Goldson and Russell (2018: 430) argue that while reductions in the use of
youth custody are welcome, ‘they have ultimately failed to displace continuities in the

form of systemic human rights violations’ including the disproportionate incarceration

of BME children and looked after children.

Given the challenges faced by the youth justice system, it seems that the odds are

stacked against BME children and looked after children in custody. It is therefore
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imperative that we interrogate the ways in which BME identity and looked after status
interact to produce and compound disadvantage and inequality. The current state of
juvenile custody only serves to make the case more pressing. This chapter now
considers what might be done to tackle disproportionality and outlines methods of
addressing the institutionalised criminalisation outlined in this thesis.

Disproportionality in the Youth Justice System: Enduring Problems and

Potential Solutions

Chapters Five and Six established that BME children and looked after children are
disadvantaged in the youth justice system in part because of who they are. It is
apparent that these groups do not receive the same treatment as their white and non-
looked after peers. Laming Review Member 1 contended that although many efforts
have been made to reduce the numbers of children in the youth justice system, these

have not achieved the desired effect.

‘I think that the most important single explanation both for black children and
also for looked after children is the sense of othering that it is easier to see /...]
those groups of children as having a lesser entitlement than children generally.
To see them as being other than the rest, less deserving, those sort of concepts.
And therefore not to apply the same vigorous analysis in terms of how you

respond.’ (Laming Review Member 1)

Indeed, such sentiments were reflected by the Magistrate who struggled to engage with
black children (Chapter Five) and the Senior Police Officer who knew some
colleagues thought of looked after children as ‘naughty kids’. However, Laming
Review Member 1 was speaking to the problem of not just practitioner neglect, but
also wider systemic neglect. The majority of interviewees felt that there needs to be
greater awareness of ethnic disproportionality and the reasons why children become
looked after in order to prevent unnecessary criminalisation. Perhaps more
importantly, they held that in order to tackle the overrepresentation of such groups,
there needs to be greater acknowledgement of the problems. Many interviewees

believed that ethnic disproportionality has been neglected by central government.
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‘[...] it is extremely important to actually first start by acknowledging the
problem and many of the criminal justice agencies have not yet acknowledged
that they have a problem with race issues’ (Academic 3)

‘[...] it’s been a struggle to get race on the agenda especially in terms of the
youth justice system’ (Director of NGO 2)

‘I remember back at the time of Every Child Matters [...] having meetings with
the policy team that were delivering and | raised the issue around
overrepresentation there and [said] “well, you know shouldn’t there be a key
outcome? You know the five outcomes, shouldn’t that be there?” And the
response was “no, it’s a thread that runs throughout them all”. And I thought
it’s such a thin bloody thread I can’t see it [ ...] government are still jumpy about
saying what it is and being very clear that there is an expectation. Especially the
current government and the coalition, they don’t want to own it’ (Youth Justice

Consultant 1)

Several interviewees perceived a lack of real political commitment to reducing ethnic
disproportionality in the youth justice system. Director of NGO 2 argued ‘there’s been
a lot of talk’ rather than action and Youth Justice Consultant 1 suggested that this
signifies a ‘political appetite to be seen to be doing, as opposed to significantly making
a difference’. As Academic 6 pointed out, efforts to reduce ethnic disproportionality
usually ‘fall off the agenda’. Some interviewees were able to provide concrete

examples of lacklustre attempts to reduce ethnic disproportionality.

‘Well when I was at [name of organisation] [prior to 2009], we worked with the
YJB on a whole monitoring toolkit which they didn’t really use and now I see
that they 've just launched another initiative around trying to get black children
out of the [youth justice] system. [It was] quite a sophisticated tool [that] we
designed for the YJB but they didn’t really take it up [ ...] I think this is the third
time since then that they have tried to tackle the issue /...] it’s very frustrating

and it has been talked about forever and ever and ever.” (Former Magistrate)
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‘The Youth Justice Board has commissioned a number of fairly big pieces of
research on the issue and they have attempted to use the lessons of that research
to drive change. And they did for a period of time, they had a target for youth
offending teams to reduce the overrepresentation of BME kids in the system and
that target was never met so it was dropped. Which is what tends to happen to
targets which aren’t met.” (Academic 1)

These examples suggest that despite the rhetoric of good intent, the government and

YJB have ultimately failed to address the issue of ethnic disproportionality. Similarly,

interviewees felt that there has been a lack of political will in relation to reducing the

overrepresentation of looked after children in the youth justice system. Academic 1

argued that there has been ‘a complete lack of [ ...] doing anything specific in relation

to looked after children within the system.’ Furthermore, a Senior Police Officer

suggested that the lack of official data on looked after children is ‘an indicator that no

one cared’. Two interviewees gave examples of youth justice professionals and

policymakers appearing to view the issue of looked after overrepresentation as not

representing an organisational priority.

‘[...] one police representative said [...] “care issues are not business critical
forus”. It was like well hang on a minute there is a police policy that’s just come
out that says it should be a key priority [...] for me that is really telling [...]
there are all these policy documents and all the stuff going on but it needs to be
more of a priority, it needs to be “business critical ” to use his words’ (Academic

7)

‘[...Jfor 6 or 7 years, probably longer, the Association of Chief Police Officers
had a draft [protocol on reducing the criminalisation of looked after children]
which they were trying, with the YJB’s support, to get the Home Office to agree
to issue to more local police forces. And the Home Office resisted constantly and
in frankly incredible ways [...] twice in 12 or so months apart we arranged
meetings between the Department for Education and the Home Office and the
Youth Justice Board in order to discuss the protocol and how we might move it
forward to adoption. And on both occasions, both ministries signed up and

agreed to meet [the YJB] and send their most appropriate policy officers. And
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on each occasion, and the last time actually without any explanation, the Home
Office just didn 't attend. When these things happen and happen repeatedly you
realise that it’s not just mischance, there is something deliberate and

organisational about not wanting to see something happen.’ (Laming Review
Member 1)

Indeed, efforts to reduce the criminalisation of looked after children have been patchy
and incredibly localised (see PRT, 2016). Academic 7 argued that this constitutes a
‘postcode lottery’ in which some looked after children are criminalised while others
receive support. It is clear that sustained commitment from central government is
needed in order to tackle the overrepresentation of both looked after children and BME

children in the youth justice system.

‘[ ...] the overarching policy failure would be a failure to state clearly enough
that these are issues that specifically need to be addressed in policy so that then
there is an expectation that the youth justice system would be on message in
terms of how it responded to black and minority ethnic children and looked after

children’ (Laming Review Member 1)

‘[ think there needs to be a national strategy that identifies that [looked after
children and BME children] have high levels of need and we should do all we
can to divert young people from entering custody, that’s the first thing.’
(Academic 5)

‘I absolutely know that you've got to get the headline policy right, if you get the
headline policy right [ ...] it will be much easier to shift practice [ ...] There needs
to be that overarching policy lead, there needs to be that ownership nationally

that this is really important.” (Laming Review Member 1)
Several interviewees suggested that such strategies should be ‘informed by what young

people say about their experiences’ (Senior Professional at NGO 2) and involve

agencies working together across youth justice and children’ services boundaries.
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‘I think we kind of need to have institutions which are more open, more
transparent, more inclusive and [who are] prepared to use local charities and
voluntary organisations which have expertise [...] We definitely need
partnership and collaboration and I just don’t see enough of it.” (Director of
NGO 2)

‘Success depends upon each of the key services being willing to make their
unique contribution and to work happily, successfully and comfortably across
organisational boundaries and they 've got to trust each other.’ (Laming Review
Member 2)

The majority of interviewees felt that a robust commitment to reducing the
overrepresentation of BME children and looked after children in the youth justice

system requires ‘clear monitoring and accountability’ (Academic 5).

‘fwe need] a level of national accountability [...] hospitals are [held]
accountable for the rate of deaths [...] there is a focus there. There is no such
focus like that on the overrepresentation [of BME children]. So nobody
essentially is being held accountable and if you're not being held accountable,

is it your business?’ (Youth Justice Consultant 1)

‘[...] we need to get a system whereby there are checks throughout the whole of
young people’s journeys which attempt to minimise the impact of [racial]

discrimination.’ (Academic 1)

‘I know that from the meeting I had in [an adult] prison last week that there are
still real problems with identifying people from care as adults, but they had this
new guidance that they published and the very first sentence said “this guidance
imposes nNo new requirements”. That immediately deprioritises it from the very
outset. If you are an incredibly busy practitioner with a load of things to do you
read the first line “no new requirements”, close, put down. If you even have time

to pick it up in the first place of course.” (Academic 7)
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Interviewees made clear that accountability measures must be robust enough to avoid
the practices of the past. It is vital to create greater awareness about the
overrepresentation of BME children and looked after children in the youth justice
system, and the associated processes of institutionalised criminalisation. In order to
address this properly, there must be a clear strategy from central government to
achieve change which is informed by the direct experiences of children and young
people. This strategy requires a level of commitment that involves accountability

structures to promote good practice.

Progress on Disproportionality: A Cautious Step in the Right Direction

Since the completion of this fieldwork, there have been some key developments
surrounding disproportionality in the youth justice system that speak to some of the
key research and findings in this thesis.

In her first speech as Prime Minister, Theresa May acknowledged the problems of
ethnic disproportionality in the criminal justice system (Prime Minister’s Office,
2016). The profile of ethnic disproportionality was also raised considerably by the
publication of the Lammy Review (2017). The Review drew a detailed response from
government which addressed all 35 recommendations (Ministry of Justice, 2017d).
Most significantly, the government has proposed to establish a Race and Ethnicity
Board that will be held accountable for progress in addressing ethnic disparities as
well as a dedicated Youth Justice Policy Unit which aims to tackle the problem
holistically (Ministry of Justice, 2018b). The government is also making plans to
adopt 18+1 ethnic categorisations which will enable more nuanced understanding of
ethnicity within the justice systems (Ministry of Justice, 2017d). In a recent update,
the government has maintained that it is committed to achieving greater transparency
and accountability in relation to ethnic disproportionality (Ministry of Justice, 2018b).
The government has also established the Ethnicity Facts and Figures website which
appears to demonstrate a greater commitment to racial equality more generally
(Cabinet Office, 2018).

Despite these welcome changes, the Young Review (2017) noted a disappointing lack

of focus on equality among police forces in England and Wales. 32 out of 42 police

208



forces made no reference to race equality in their Police and Crime Plans and only 10
forces had in-depth plans for ensuring equality. The audit concluded that many PCCs
‘have yet to recognise that there are race disparities to address’ and in doing so are
failing to meet their statutory duties under the Equality Act 2010 (ibid: 4).
Furthermore, in response to the recommendations of the Lammy Review, the YJB
published an evaluation of its Summary Disproportionality Toolkit in November 2018.
The toolkit was designed to increase awareness of ethnic disproportionality among
young justice practitioners and was piloted in 2014 and 2015. The evaluation indicated
that the toolkit itself did not change practitioner’s approaches since it ‘does not suggest
solutions or offer ways to improve’ (YJB, 2018d: 5). However, it did act as a catalyst
for some YOTSs to approach partner agencies. The evaluation found that some YOTs
lacked the resources to use the toolkit effectively (ibid). Given the issues of resources
signalled earlier, this is not especially surprising. We must wait and see whether the
toolkit is adopted and utilised across the youth justice system. However, the previous

failed attempts discussed in this chapter are not positive signifiers.

There have also been significant developments in relation to the overrepresentation of
looked after children in the youth justice system. After the completion of this
fieldwork, the Laming Review (PRT, 2016) was published and the HLPR launched a
two-year investigation into the criminalisation of children in care. The HLPR
programme has since been extended by two years (Neilson & Sands, 2018) and was
granted the Youth Justice Award at the Children and Young People Now Awards in
2018 (Children and Young People Now, 2018). This represents a move towards
greater awareness of the criminalisation of looked after children. The broader issues
faced by looked after children and care leavers have also received greater political
attention. The government has introduced the Keep on Caring initiative designed to
support care leavers’ transition to adulthood which highlights the importance of safe
and stable care. The initiative includes new Staying Close arrangements that are
designed to ‘enable young people to live independently, in a location close to their
children’s home with ongoing support from that home’ (HM Government, 2016: 3.46).
The Children and Social Work Act 2017 forged corporate parenting principles into
law which strengthens existing statutory guidance. It also establishes local offers to
care leavers, extended support for care leavers up to the age of 25 years and introduced

anew regulator, Social Work England. Furthermore, the Care Leaver Covenant (2018)
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was launched October 2018. The Covenant brings together over 50 businesses,
charities and every government department in England. It aims to support care leavers
transitions into adulthood through improving opportunities for education and training.
The Secretary of State, David Guake, wrote a letter committing the Ministry of Justice

to supporting the Covenant (Ministry of Justice, 2018d).

Perhaps most significantly, since this fieldwork was completed, the DfE, Home Office
and Ministry of Justice have published a national protocol on reducing the unnecessary
criminalisation of looked after children and care leavers (DfE, 2018c). The protocol
represents national recognition of the issue and provides a recommended framework
for key partners to establish effective monitoring and accountability processes which
take account of the views of looked after children (DfE, 2018c). The protocol is based
on the South East protocol which adopts a holistic approach to looked after children.®®
It focuses on behaviour management, diffusion and dealing with incidents without
police intervention. It emphases the fact that ‘children and young people already
within the youth and criminal justice systems need protection from escalation’ (ibid:
10). It encourages partners to recognise that both pre-care experience and ‘care’
experience can contribute to negative behaviours. While the protocol fails to take
account of straitened resources outlined earlier in this chapter, it appears to be a ‘big
step forward in recognising and addressing the problem’ (Sands, 2018). Moreover,
new accountability measures have also been put in place for children’s homes. In April
2018, Ofsted (2018: 5.2) introduced a new inspection framework which includes
police call-outs to residential children’s homes and advocates the reduction of formal

police intervention.

It appears that disproportionality in the youth justice is receiving renewed attention.
There have been a number of developments which have the potential to lead youth
justice and children’s services practice in a more positive direction. However, we must
not be complacent. Many of the people interviewed for this thesis have been working

in these areas for decades and have seen little change. It is therefore important that

%The implementation of the South East Protocol led to a 94 percent decrease in FTEs to the youth
justice system in the last decade (YJB, 2018c).
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researchers continue to explore these issues and advocate for children who are not

always able to advocate for themselves.

Conclusion

This thesis has examined the nature and extent of BME and looked after
overrepresentation in the youth justice system in general, and the secure estate in
particular, in England and Wales. It has also interrogated the drivers of
overrepresentation in relation to BME children, looked after children, and BME
looked after children. It achieved this using a mixed-methods approach drawing upon
analysis of quantitative data and qualitative interviews with youth justice and
children’s services professionals. In doing so, the thesis has demonstrated that a
contraction of the youth justice system has intensified existing inequalities in respect
of BME children and looked after children. It has shown that reductions in the number
of children in the juvenile secure estate have accentuated longstanding and persistent
issues of overrepresentation which also affect children when they are held in custody.
It has made clear that the combination of complex factors which led to decreases in all
formal youth justice sanctions have had a lesser impact on BME children and looked

after children compared to white children and non-looked after children.

This thesis has highlighted high levels of social, political and economic
marginalisation and disadvantage found among BME children and looked after
children. It has argued that although this puts these groups at a greater risk of youth
justice involvement, it alone cannot explain their overrepresentation in the youth
justice system in general, and the secure estate in particular. Certainly, this thesis has
moved the focus away from individualised explanations and has instead emphasised
the structural disadvantages and systems injustices that such children must contend
with. It has challenged the notion that BME children and looked after children are
more likely to offend. It contends that the principal drivers of overrepresentation are
the ways in which the behaviour of such children is perceived and dealt with by

professionals, whether it be police officers or ‘care’ workers.

This thesis has outlined that both a child’s ethnicity and looked after status can make

them more likely to come into contact with the youth justice system and to be subjected
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to formal sanctions. In regards to ethnicity, this thesis has principally focused on black
children, and to a lesser extent mixed ethnicity children, since such groups cause the
most concern. It has drawn attention to the significant overrepresentation of GRT
children, however, further research is needed which focuses on this group specifically.
This thesis has argued that racialised assumptions about children’s involvement in
offending, and in particular their involvement in ‘gangs’, means that black children in
particular are policed excessively and that their behaviour is likely to be perceived as
more serious. Such practices create tensions on both sides which can further contribute
to and exacerbate processes of criminalisation for BME children. It has demonstrated
that early interactions with the youth justice system are equally important in
understanding the overrepresentation of looked after children. This thesis has
indicated that dysfunctional systems of ‘care’ can fail to address the needs of already
vulnerable children whilst also creating new problems. It has established that the
behaviours which can arise from poor ‘care’ experiences are met with a lack of
tolerance which results in frequent and inappropriate police intervention. This serves
to familiarise the police with looked after children as well as contributing to negative
perceptions about them. This is also exacerbated by wider operational issues within
the care system which mean that some children are more likely to spend the night in a

police cell and to be formally sanctioned as a result of police intervention.

This thesis has also signalled that BME children and looked after children
disproportionately receive punitive outcomes within the court system. It has explored
differential treatment with regards to BME children, and highlighted how racialised
assumptions about black and mixed ethnicity children may influence sentencing
decisions. It has argued that a shortage of BME representation in key decision making
roles may contribute to poorer outcomes for black and mixed ethnicity children in the
court arena. With regards to looked after children, this thesis has outlined that
problematic assumptions can contribute to more punitive sentencing outcomes in two
key ways: through negative perceptions about looked after children as offenders and
through well-meaning youth justice practitioners who see it as their duty to intervene.
This is also exacerbated by a lack of support from corporate parents who do not
appropriately advocate for children in court. This suggests that the status of looked
after children affects their sentencing outcomes. However, this thesis has determined

that ultimately, further research is needed to unpick the precise nature of decision
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making within the courts in order to determine the factors which drive the
overrepresentation of both groups of children in the juvenile secure estate.

This thesis has also identified a persistent gap in knowledge concerning the specific
intersections between BME identities and looked after status. It has argued that BME
looked after children are likely to be doubly disadvantaged since they must cope with
the strains of institutionalised racialisation as well as issues relating to their care status.
It has suggested that these children may be subjected to the poorest experiences of
both systems, compounding their disadvantage and leading to greater levels of
criminalisation. Nonetheless, it has established the need for greater understanding of
the specific issues faced by BME looked after children.

This thesis has highlighted the importance of conducting further research in
demonstrating that children are exposed to increasing levels of disadvantage and
uncertainty which place greater strain on systems which were already struggling. Set
against this problematic backdrop, the thesis has shown that in order to achieve justice
for BME children and looked after children, governments, youth justice and children’s
services professionals, and the public more generally, must tackle the negative
perceptions that obstruct understanding and perpetuate injustice. It is clear that
significant challenges lie ahead since the issues extend beyond the immediate remit of
youth justice and child-care systems. Nonetheless, this is not to say that youth justice
and child-care systems are unable to effect positive change. Proper monitoring and
accountability structures are vital in this regard. The recent developments outlined in
this chapter are encouraging. However, a more radical overhaul of youth justice and
child-care appears necessary, one which includes reducing the need for a juvenile

secure estate altogether (Goldson, 2005b).

This thesis has built upon and extended previous research which interrogates
disproportionality in relation to both groups of children. It has indicated that BME
children and looked after children are subjected to interconnecting and complex
processes of criminalisation which are institutionalised in systems of ‘care’ and
‘justice’. It is therefore essential that research continues to unpack disproportionality

within the youth justice system, in order to disrupt enduring patterns of injustice.
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Appendix 2A

Stop and search by legislation used 2001/02 to 2016/17

Legislation
Section 1 Section 60 Section 44/47A
Year Percentage Total (%) Total (n)
2001/02 96.2 25 13 100.0 770,100
2002/03 92.1 4.6 3.3 100.0 971,735
2003/04 91.0 4.9 4.1 100.0 823,678
2004/05 91.6 4.4 3.9 100.0 940,118
2005/06 91.1 3.7 5.1 100.0 974,998
2006/07 91.7 4.3 4.1 100.0 1,050,438
2007/08 85.4 4.3 10.3 100.0 1,233,208
2008/09 76.3 9.9 13.8 100.0 1,519,561
2009/10 83.7 8.5 7.7 100.0 1,405,985
2010/11 94.3 4.8 0.9 100.0 1,303,540
2011/12 96.1 3.9 - 100.0 1,189,882
2012/13 99.5 0.5 - 100.0 1,017,542
2013/14 99.6 0.4 - 100.0 904,038
2014/15 99.8 0.2 - 100.0 541,144
2015/16 99.7 0.3 - 100.0 383,595
2016/17 99.8 0.2 - 100.0 303,845

Source: Data derived from Home Office (2017a)
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Appendix 2B

Rate of stop and search per 10,000 of the general population by self-identified ethnicity 2010/11 to 2016/17

Self-identified Ethnicity

Year White Black Asian Mixed Chinese or Other
2010/11 17 112 36 30 19
2011/12 16 95 32 29 16
2012/13 15 65 24 23 13
2013/14 13 55 19 20 12
2014/15 34 11 13
2015/16 31 10
2016/17 29 9

Source: Data derived from Home Office (2017a)
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Appendix 2C

Outcome of stop and search by self-identified ethnicity 2016/17

Self-identified Ethnicity

Chinese or All Ethnic
White Black Asian Mixed Other Not Stated Groups
Outcome of stop and search Percentage Total (n)
Arrest 15.9 21.9 16.1 20.3 18.2 14.9 17.1 51,263
Summons 1.6 1.0 1.2 14 1.4 0.9 1.4 4,193
Caution 0.7 0.2 0.4 0.2 0.2 0.3 0.5 1,491
Cannabis warning 7.4 6.6 8.7 8.8 9.0 3.7 7.1 21,147
Penalty Notice for Disorder 1.2 1.6 25 15 1.5 0.7 1.3 3,976
Community resolution 1.8 0.9 1.3 15 1.2 1.1 1.5 4,335
No further action 715 67.9 69.8 66.3 68.5 78.3 71.2 213,375
Total (%) 100.0 100.0 100.0 100.0 100.0 100.0 100.0 299,780

Source: Data derived from Home Office (2017b)
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Appendix 2D

Proportion of stop and searches resulting in arrest by self-identified ethnicity

Self-identified Ethnicity

Chinese or
White Black Asian Mixed Other Not Stated
Year Percentage Total (%) Total (n)
2012/13 10.2 12.9 8.9 12.7 13.1 9.3 10.5 104,363
2013/14 11.4 16.4 11.5 15.0 15.4 10.7 12.1 106,620
2014/15 12.8 20.2 13.7 17.4 16.6 12.3 13.9 73,465
2015/16 14.5 21.6 14.8 19.7 16.7 13.1 15.7 58,765
2016/17 16.0 22.0 16.2 20.4 15.5 14.4 17.1 50,584

Source: Data derived from Ministry of Justice (2017a)
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Appendix 2E

Youth cautions by officer identified ethnicity 2006/07 to 2016/17

Officer Identified Ethnicity

White Black Asian Other Not Stated
Year Percentage Total (%)
2006/07 83.4 5.8 3.5 1.0 6.4 100.0
2007/08 83.6 5.9 3.6 1.0 6.0 100.0
2008/09 83.4 6.3 4.0 1.1 5.2 100.0
2009/10 83.0 6.3 4.0 1.2 55 100.0
2010/11 83.9 6.8 3.9 1.2 4.2 100.0
2011/12 85.4 7.0 3.9 0.8 3.0 100.0
2012/13 85.2 7.0 3.7 0.8 3.4 100.0
2013/14 84.7 7.1 3.7 0.7 3.8 100.0
2014/15 81.5 8.3 4.0 0.6 5.6 100.0
2015/16 79.0 8.7 3.9 0.6 7.9 100.0
2016/17 75.0 9.7 4.3 0.7 10.4 100.0

Source: Data derived from YJB (2018a)
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Appendix 2F

Average population in the juvenile secure estate by self-identified ethnicity 2006/07 to 2016/17

Self-identified Ethnicity

White Black Mixed Asian and Other
Year Percentage Total (%) Total (n)
2006/07 73.2 13.9 7.4 5.5 100.0 2,915
2007/08 74.2 14.2 7.3 4.2 100.0 2,932
2008/09 72.3 15.2 7.1 5.4 100.0 2,881
2009/10 715 14.8 7.3 6.3 100.0 2,418
2010/11 68.2 18.4 6.4 7.0 100.0 2,040
2011/12 68.4 17.3 6.7 7.6 100.0 1,963
2012/13 61.2 21.8 9.1 7.9 100.0 1,544
2013/14 60.1 224 9.3 8.3 100.0 1,216
2014/15 60.1 21.1 9.8 8.6 100.0 1,037
2015/16 58.3 21.4 9.9 10.4 100.0 960
2016/17 54.8 235 11.3 10.4 100.0 868

Source: Data derived from YJB (2018a).
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Appendix 3A

Looked after children in England by legal status 2006 to 2017%”

Legal Status

Voluntary

Freed for Placement Order ~ Agreements under  Detained for Child Youth Justice

Care Orders Adoption Granted Section 20 Protection Legal Statuses Total Total
Year Percentage (%) (n)
2006 65.8 3.6 0.9 29.3 0.1 0.3 100.0 60,380
2007 64.2 1.5 5.2 28.7 0.1 0.3 100.0 59,950
2008 62.1 1.0 7.4 29.1 0.1 0.3 100.0 59,410
2009 59.6 0.7 7.4 31.9 0.1 0.3 100.0 60,870
2010 59.4 0.5 6.7 33.0 0.1 0.3 100.0 64,300
2011 59.5 0.4 9.8 30.0 0.0 0.2 100.0 65,510
2012 59.2 0.4 12.0 28.1 0.1 0.2 100.0 67,130
2013 58.9 0.2 14.4 26.1 0.0 0.4 100.0 68,050
2014 58.1 0.1 13.9 27.4 0.1 0.4 100.0 68,800
2015 60.4 0.0 10.5 28.5 0.1 0.4 100.0 69,550
2016 64.9 0.0 8.7 26.0 0.0 0.3 100.0 70,460
2017 69.5 0.0 7.5 22.7 0.1 0.3 100.0 72,660

Source: Data derived from DfE (2010a; 2011a; 2012a; 2013a; 2014a; 2015b; 2016a; 2016b; 2017a)

57 Placement orders came into force in December 2005 and so data is provided for 2006 onwards.
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Looked after children in Wales by legal status 2003 to 2017

Legal Status

Voluntary Agreements Remand, Detained or Other
Care Orders under Section 20 Compulsory Order Other Legal Status
Year Percentage Total (%) Total (n)
2003 70.8 27.0 0.8 1.4 100.0 4,190
2004 70.7 27.0 0.7 1.6 100.0 4,320
2005 72.1 25.5 0.6 1.8 100.0 4,390
2006 71.8 25.4 0.6 2.3 100.0 4,535
2007 70.9 24.8 0.4 3.9 100.0 4,645
2008 69.7 23.7 0.3 6.3 100.0 4,635
2009 66.9 26.0 0.2 6.9 100.0 4,695
2010 67.2 25.4 0.3 7.2 100.0 5,160
2011 66.9 24.2 0.4 8.5 100.0 5,410
2012 65.8 23.3 0.1 10.8 100.0 5,720
2013 66.0 20.3 0.2 13.5 100.0 5,765
2014 64.5 21.1 0.2 14.2 100.0 5,750
2015 69.3 18.4 0.0 12.3 100.0 5,610
2016 73.2 15.8 0.2 10.9 100.0 5,665
2017 77.9 11.8 0.0 10.3 100.0 5,940

Source: Data derived from StatsWales (2018a)
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Appendix 3B

Looked after children in England by category of need 2003 to 2017

Category of Need
Parent's Family in Socially

Abuse or Child's IlIness or Acute Family Unacceptable Absent

Neglect Disability Disability Distress Dysfunction Behaviour Low Income Parenting Total Total
Year Percentage (%) (n)
2003 63.5 4.1 5.8 6.7 9.9 3.0 0.2 6.9 100.0 60,790
2004 62.6 3.9 5.6 6.9 10.0 2.8 0.2 8.0 100.0 61,010
2005 62.6 4.0 5.4 7.2 10.0 25 0.2 8.1 100.0 60,820
2006 62.2 4.0 5.3 7.5 10.3 2.2 0.2 8.4 100.0 60,410
2007 62.1 3.8 5.0 7.9 10.5 2.2 0.2 8.4 100.0 59,910
2008 61.8 3.9 4.7 8.2 10.6 2.0 0.2 8.6 100.0 59,430
2009 61.0 3.6 4.4 8.7 11.3 2.0 0.2 8.7 100.0 60,840
2010 60.9 3.4 4.4 9.0 124 2.0 0.3 7.6 100.0 64,370
2011 61.7 3.3 4.2 8.9 13.6 1.9 0.2 6.2 100.0 65,500
2012 62.3 3.4 4.0 8.9 14.2 1.7 0.2 5.2 100.0 67,100
2013 62.4 3.4 3.7 9.1 14.9 1.8 0.2 4.6 100.0 68,060
2014 61.6 3.4 3.6 9.1 15.9 1.8 0.2 4.5 100.0 68,800
2015 61.4 3.2 3.4 9.1 15.8 1.6 0.2 5.2 100.0 69,550
2016 60.5 3.3 3.3 8.7 155 15 0.2 7.0 100.0 70,450
2017 61.4 3.2 3.2 8.3 15.3 15 0.1 7.0 100.0 72,670

Source: Data derived from ONS (20044a; 2005a; 2006a) and DfE (2010a; 2011a; 2012a; 2013a; 2014a; 2015b; 2016a; 2016b; 2017a)
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Children starting to be looked after in Wales by category of need 2003 to 2017

Category of Need
Socially
Abuse or Child's Parent's Iliness ~ Family in Acute Family Unacceptable Absent
Neglect Disability or Disability Distress Dysfunction Behaviour Parenting
Year Percentage Total (%) Total (n)
2003 48.0 15 9.4 15.1 8.8 10.3 7.0 100.0 1,655
2004 47.4 15 9.4 17.5 10.5 8.5 5.3 100.0 1,710
2005 475 1.8 8.3 17.7 10.6 8.3 5.9 100.0 1,695
2006 48.5 1.8 7.8 16.2 12.6 7.8 5.4 100.0 1,675
2007 50.5 1.6 5.9 17.9 10.1 7.2 6.8 100.0 1,540
2008 51.9 2.8 5.2 13.1 13.8 7.3 5.9 100.0 1,455
2009 54.9 2.5 5.6 11.1 13.9 4.6 7.4 100.0 1,655
2010 59.7 1.5 4.2 9.2 15.1 4.7 5.7 100.0 2,020
2011 59.6 2.1 4.3 10.9 14.9 4.5 3.7 100.0 1,880
2012 61.1 1.8 4.0 9.6 16.2 4.3 3.0 100.0 1,980
2013 60.2 1.7 3.2 12.8 14.3 4.2 3.5 100.0 2,025
2014 58.6 1.2 3.7 11.5 15.2 5.2 4.5 100.0 2,005
2015 60.8 1.7 3.7 9.3 15.2 6.1 3.2 100.0 2,040
2016 63.7 1.5 2.4 10.7 13.6 4.1 3.9 100.0 2,065
2017 62.3 1.4 1.8 11.1 15.8 3.2 4.5 100.0 2,215

Source: Data derived from StatsWales (2018b)
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Appendix 3C

Looked after children in England by placement type 2017

Placement Number of children Proportion of children (%)

Foster placements 53,420 73.5
Placed for adoption 2,520 35
Placement with parents 4,370 6.0
Other placement in the community 3,090 4.3
Secure units, children's homes and semi-independent living accommaodation 7,890 10.9
Other residential settings 1,080 1.5
Resident school 130 0.2
Other placement 160 0.2
Total 72,660 100.0

Source: Data derived from DfE (2017a)
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Looked after children in Wales by placement type 2017

Placement Number of children  Proportion of children (%)
Foster placements 4,715 73.7
Placed for adoption 240 3.8
Placement with parents 850 13.3
Local authority children's homes 260 4.1
Private or voluntary registered

children's homes 45 0.7
Living independently 130 2.0
Absent or other 160 2.5
Total 6,400 100.0

Source: Data derived from StatsWales (2018c¢)
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Appendix 3D

Looked after children in England by age 2003 to 2017

Age Group
Year Under 1 years to 9 years Over 10 years Total (n)
2003 25,000 35,700 60,700
2004 24,200 36,800 61,000
2005 23,700 37,300 61,000
2006 22,800 37,500 60,300
2007 22,600 37,300 59,900
2008 22,300 37,100 59,400
2009 23,300 37,800 61,100
2010 25,800 38,700 64,500
2011 23,170 37,730 60,900
2012 25,770 38,680 64,450
2013 27,480 38,020 65,500
2014 29,300 37,780 67,080
2015 29,890 38,180 68,070
2016 29,210 39,610 68,820
2017 28,080 41,410 69,490

Source: Data derived from ONS (20044a; 2005a; 2006a) and DfE (2010a; 2011a; 2012a; 2013a; 2014a; 2015b; 2016a; 2016b; 2017a)
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Looked after children in Wales by age 2003 to 2017

Age Group
Under 1 years to 9 years Over 10 years
Year Percentage Total (%) Total (n)
2003 47.9 52.1 100.0 4,195
2004 47.2 52.8 100.0 4,325
2005 45.8 54.2 100.0 4,385
2006 45.1 54.9 100.0 4,530
2007 43.4 56.6 100.0 4,635
2008 42.8 57.2 100.0 4,625
2009 42.8 57.2 100.0 4,690
2010 45.8 54.2 100.0 5,165
2011 47.2 52.8 100.0 5,405
2012 48.1 51.9 100.0 5,720
2013 48.7 51.3 100.0 5,765
2014 47.8 52.2 100.0 5,750
2015 46.8 53.2 100.0 5,605
2016 46.5 53.5 100.0 5,655
2017 47.1 52.9 100.0 5,945

Source: Data derived from StatsWales (2018e)
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Appendix 3E

Looked after children in England by gender 2003 to 2017

Gender
Male Female
Year Percentage Total (%) Total (n)
2003 55.3 44.7 100.0 60,800
2004 55.5 445 100.0 61,100
2005 55.3 44.7 100.0 60,900
2006 55.4 44.6 100.0 60,300
2007 55.7 44.3 100.0 60,000
2008 56.2 43.8 100.0 59,400
2009 56.8 43.2 100.0 60,900
2010 56.1 43.9 100.0 64,300
2011 55.6 44.4 100.0 65,510
2012 55.2 44.8 100.0 67,080
2013 55.1 44.9 100.0 68,060
2014 55.3 44.7 100.0 68,800
2015 55.4 44.6 100.0 69,540
2016 56.3 43.7 100.0 70,450
2017 56.4 43.6 100.0 72,670

Source: Data derived from ONS (2004a; 2005a; 2006a) and DfE (2010a; 2011a; 2012a; 2013a; 2014a; 2015b; 2016a; 2016b; 2017a)
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Looked after children in Wales by gender 2003 to 2017

Gender
Male Female
Year Percentage Total (%) Total (n)
2003 54.1 45.9 100.0 4,195
2004 53.9 46.1 100.0 4,320
2005 53.8 46.2 100.0 4,390
2006 54.7 45.3 100.0 4,535
2007 54.3 45.7 100.0 4,645
2008 54.2 45.8 100.0 4,635
2009 55.0 45.0 100.0 4,695
2010 54.3 45.7 100.0 5,160
2011 53.4 46.6 100.0 5,410
2012 54.4 45.6 100.0 5,720
2013 54.5 455 100.0 5,765
2014 54.0 46.0 100.0 5,745
2015 53.8 46.2 100.0 5,615
2016 53.4 46.6 100.0 5,665
2017 59.8 40.2 100.0 7,310

Source: Data derived from StatsWales (2018e)
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Appendix 3F

Looked after children in England by ethnicity 2003 to 2017

Ethnicity

Not

White Black Asian Mixed Other Stated
Year Percentage Total (%) Total (n)
2003 81.3 6.9 2.1 8.2 1.4 - 100.0 60,870
2004 79.8 8.0 2.5 8.2 1.6 - 100.0 61,190
2005 79.0 8.0 3.0 8.2 1.8 - 100.0 60,900
2006 77.9 8.1 3.5 8.6 1.8 - 100.0 60,300
2007 77.5 7.8 3.8 8.8 2.0 - 100.0 60,000
2008 76.9 7.6 4.4 8.8 2.4 - 100.0 59,400
2009 76.1 7.2 49 8.5 3.0 0.3 100.0 60,970
2010 76.1 7.0 5.0 8.5 2.8 0.7 100.0 64,420
2011 76.9 6.9 4.8 8.9 2.2 0.2 100.0 65,500
2012 77.7 6.7 4.2 9.2 1.9 0.3 100.0 67,080
2013 77.9 6.6 3.8 9.2 2.0 0.4 100.0 68,060
2014 77.7 6.7 3.7 9.1 2.2 0.6 100.0 68,060
2015 77.1 7.1 3.8 8.9 2.4 0.7 100.0 68,800
2016 75.5 7.4 4.4 9.0 3.2 0.5 100.0 69,550
2017 74.7 7.2 4.7 9.1 3.4 0.9 100.0 70,450

Source: Data derived from ONS (20044a; 2005a; 2006a) and DfE (2010a; 2011a; 2012a; 2013a; 2014a; 2015b; 2016a; 2016b; 2017a)



6.¢

Looked after children in Wales by ethnicity 2003 to 2017

Ethnicity
White Black Asian Mixed Other Not Stated
Year Percentage Total (%) Total (n)
2003 83.6 0.6 0.2 29 0.7 12.0 100.0 4,200
2004 86.8 0.7 0.5 2.8 0.8 8.4 100.0 4,320
2005 86.9 0.7 0.5 2.6 1.1 8.2 100.0 4,385
2006 86.4 0.7 0.4 2.5 1.0 9.0 100.0 4,525
2007 86.8 0.9 0.5 2.5 0.9 8.5 100.0 4,645
2008 88.3 0.8 0.6 2.6 0.9 6.8 100.0 4,630
2009 92.3 0.7 1.0 3.2 15 1.3 100.0 4,690
2010 93.5 0.9 1.1 2.8 1.3 0.5 100.0 5,160
2011 93.5 0.7 0.9 2.9 0.9 1.0 100.0 5,410
2012 92.7 0.8 1.0 3.1 1.0 1.6 100.0 5,720
2013 92.3 0.9 0.9 2.8 0.9 2.3 100.0 5,770
2014 91.1 0.8 1.1 3.0 0.9 3.0 100.0 5,745
2015 91.1 1.0 1.3 3.1 0.7 2.8 100.0 5,610
2016 90.7 1.1 1.3 3.4 0.9 2.6 100.0 5,665
2017 92.8 1.3 1.5 3.3 1.0 - 100.0 6,360

Source: Data derived from StatsWales (2018f; 2018g)
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Appendix 3G

Looked after children and all children convicted or subject to a final warning or reprimand in England 2012/13 to 2016/17

Number of looked after

Proportion of looked after

Proportion of all children

Year Age group children children (%) (%)

2012/13 10 to 12 years 40 - -
13 to 15 years 600 5 1
16 to 17 years 1,190 11 3
Total 1,830 6 1

2013/14 10 to 12 years 40 - -
13 to 15 years 560 5 1
16 to 17 years 1,110 10 2
Total 1,710 6 1

2014/15 10 to 12 years 40 - -
13 to 15 years 560 5 1
16 to 17 years 1,030 9 2
Total 1,630 5 1

2015/16 10 to 12 years 30 - -
13 to 15 years 560 5 1
16 to 17 years 1,050 9 2
Total 1,640 5 1

2016/17 10 to 12 years 30 - -
13 to 15 years 530 4 1
16 to 17 years 1,030 8 2
Total 1,590 5 1

Source: Data derived from DfE (2013b; 2014b; 2016b; 2017b)
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Appendix 3H

Proportion of children in custody who reported having been in care by gender 2001/03 to 2011/12

Gender
Boys Girls Boys Girls

Years of Survey Percentage Survey sample size

2001/03 37 43 1089 133
2004/06 41 44 929 104
2006/08 30 37 1086 73
2008/09 24 49 1046 54
2009/10 - - 1115 47
2010/11 27 55 1052 40
2011/12 30 40 926 25

Source: Data derived from HMIP surveys of children in custody (Cripps, 2010; HMIP, 2003; Murray, 2012; Park, 2008; Summerfield, 2011; Tye, 2009; Worsley, 2006)
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Appendix 3l

HMIP survey questions relating to looked after status

Years Surveyed

Question Used

2001/03
2004/06
2006/08
2008/09
2009/10
2010/11
2011/12
2012/13
2013/14
2014/15
2015/16
2016/17

Have you had a foster family or been in a children’s Home?

Have you ever been in care (either foster care or children's home)?
Have you ever been in care (either foster care or a children's home)?
Have you ever been in care (either foster care or a children's home)?
N/A

Have you ever been in local authority care?

Have you ever been in local authority care?

Have you ever been in local authority care?

Have you ever been in local authority care?

Have you ever been in local authority care?

Have you ever been in local authority care?

Have you ever been in local authority care?

Source: Data derived from HMIP surveys of children in custody (Cripps, 2010; HMIP, 2003; Kennedy, 2013; Murray, 2012; Parke, 2008; Prime, 2014; Redmond, 2015;

Simmonds, 2016; Summerfield, 2011; Taflan, 2017; Tye, 2009; Worsley, 2006)
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Appendix 4A

Title of Dataset

Information Included

Years Where Data

type

Available
‘Chapter 1 — Gateway to the youth | Arrests for recorded crime by ethnicity (self-identified) 2006/07 to 2016/17
justice system’ o . o
Arrests, ethnicity and offence group (self-identified) 2015/16 to 2016/17
Youth cautions by ethnicity (officer identified 2006/07 to 2016/17
‘Chapter 2 — First time entrants to First time entrants by ethnicity (officer identified) 2006/07 to 2016/17
the youth justice system’ L . o
First time entrants aged 13 years by ethnicity (officer identified) 2006/07 to 2016/17
First time entrants aged 14 years by ethnicity (officer identified) 2006/07 to 2016/17
First time entrants aged 15 years by ethnicity (officer identified) 2006/07 to 2016/17
First time entrants aged 16 years by ethnicity (officer identified) 2006/07 to 2016/17
First time entrants aged 17 years by ethnicity (officer identified) 2006/07 to 2016/17
‘Chapter 3 — Demographic Children who received a youth caution or conviction by ethnicity (self-identified) 2006/07 to 2016/17
characteristics of children and ] ] . o o o
young people in the youth justice Children who received a youth caution or conviction by ethnicity (self-identified) and age 2016/17
system’
‘Chapter 5 — Children and young Children sentenced for indictable offences by ethnicity (self-identified) and offence type 2007/08 to 2016/17
eople sentenced’
peop Children sentenced for indictable offences at magistrate’s court by ethnicity (self-identified) and 2011/12 to 2016/17
offence type
Children sentenced for indictable offences at Crown court by ethnicity (self-identified) and offence 2011/12 to 2016/17
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‘Chapter 6 — Use of remand for Average monthly remand population by ethnicity (self-identified) 2006/07 to 2016/17
children and young people’ ) o ) o

Outcomes for children on remand and ethnicity (self-identified) 2006/07 to 2016/17
‘Chapter 7 — Children and young Average custodial population by ethnicity (self-identified) 2006/07 to 2016/17
people in custody in the youth ) ) o ) - ) )
secure estate’ Average custodial population by ethnicity (self-identified) and legal basis for detention 2011/12 to 2016/17

Average custodial population by ethnicity (self-identified) and offence group 2015/16

2016/17

Average number of days spent in custody by ethnicity (self-identified) 2011/12 to 2016/17
‘Chapter 8 — Behaviour Use of restrictive physical interventions by ethnicity (self-identified) 2009/10 to 2016/17
management in the youth secure o o o
estate’ Self-harm incidents by ethnicity (self-identified) 2009/10 to 2016/17

Proven assaults in youth custody by ethnicity (self-identified) 2009/10 to 2016/17

Use of single separation by ethnicity (self-identified)

2010/11 — juvenile secure
estate

2011/12 — SCHs and STCs

2012/13 population data
incorrect — unusable

2013/14 to 2016/17 — SCHs
and STCs only

‘Chapter 9 — Proven reoffending by | Proven reoffending by ethnicity (officer identified) 2005/06 to 2016/17
children and young people’
‘Chapter 10 — Criminal histories of | Average number of previous convictions/ cautioned for any offence by ethnicity (officer identified) 2006/07 to 2016/17

children and young people’
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‘Key characteristics of admissions
to youth custody April 2014 to
March 2016: supplementary tables
(not national statistics)’

Key characteristics of children admitted to custody by self-identified ethnicity
Level of risk to others
Child protection plan

Looked after status

2014/15 to 2015/16
(experimental)




Appendix 4B

List of interviewee pseudonyms by years of professional experience

Interviewee pseudonym Minimum number of years of experience
Academic 1 11
Academic 2 15
Academic 3 15
Academic 4 10
Academic 5 21
Academic 6 20
Academic 7 11
Chief Executive of NGO 16
Children’s Services Consultant 30
Director of Children’s Services 1 20
Director of Children’s Services 2 8
Director of NGO 1 16
Director of NGO 2 24
Director of Private Provider 30
Former HM Inspector of Prisons 14
Former Magistrate 40
Laming Review Member 1 40
Laming Review Member 2 20
Magistrate 24
Senior Police Officer 20
Senior Professional at NGO 1 6
Senior Professional at NGO 2 18
Senior Professional in YJB 12
Senior YOT Manager 30
Youth Justice Consultant 1 14
Youth Justice Consultant 2 11
Youth Justice Consultant 3 15
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Appendix 4C

INTERVIEW SCHEDULE

General Background of Professional

1.
2.
3.

What is your job title?

How long have you held this position?

Does your role involve having any specific knowledge and/or experience of
black and minority ethnic (BME) children and/or looked after children in

relation to youth justice in England and Wales?

Overrepresented Children

4,

In the period 1990 to 2008, the average number of children (aged 10-17) in
juvenile detention in England and Wales more than tripled. However, official
statistics show that since 2008 this number has dramatically declined. Against this
backdrop of fluctuating youth custody, BME children and looked after children
have continued to be overrepresented within the youth justice system in
general and the secure estate in particular. Drawing on your own experience how
would you account for this?

a. Prompts — more likely targeted, less favourable treatment in courts
b. Prompts — what about BME looked after children?

Black and Minority Ethnic Children

5.

Based on your knowledge and experience, are there any groups of BME children that
are especially overrepresented within the youth justice system in general and the
secure estate in particular? If so, how would you account for this?

a. Prompts — more likely targeted, less favourable treatment in courts
Based on your knowledge and experience, has the overrepresentation of different
groups of BME children been constant over time?

a. Prompts — Middle Eastern children more so now?
Based on your knowledge and experience, can you identify any policies or practices
that you would regard as a strength of the youth justice system in general and the

secure estate in particular in dealing with BME children?
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8. Based on your knowledge and experience, can you identify any policies or practices
that you would regard as a weakness of the youth justice system in general and the

secure estate in particular in dealing with BME children?

Looked After Children

9. Based on your knowledge and experience, are there any groups of looked after
children that are especially overrepresented within the youth justice system in
general and the secure estate in particular? If so, how would you account for
this?

a. Prompts — BME looked after children?
b. Prompts — more likely targeted, less favourable treatment in courts

10. Based on your knowledge and experience, has the overrepresentation of different
groups of looked after children been constant over time?

11. Based on your knowledge and experience, can you identify any policies or practices
that you would regard as a strength of the youth justice system in general and the
secure estate in particular in dealing with looked after children?

a. Prompts — BME looked after children

12. Based on your knowledge and experience, can you identify any policies or practices
that you would regard as a weakness of the youth justice system in general and the
secure estate in particular in dealing with looked after children?

a. Prompts — BME looked after children

The Long Term
13. The overrepresentation of BME children and looked after children within the youth
justice system in general and the secure estate in particular has been discussed

for decades. Based on your knowledge and experience, what needs to happen in order

to deliver equal justice to children in trouble?

General Youth Custody
14. Drawing on your own experience, is the juvenile secure estate equipped to
adequately care for children?
15. In recent years, government policy has been characterised by widespread cuts
to public spending and austerity measures. In the broader context, in what way
and to what extent if any, have cuts impacted BME children and looked after

children?
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16. Finally, do you have any other issues to raise or comments you would like to
add?

END
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Appendix 4D

Cld UNIVERSITY OF

&/ LIVERPOOL

Participant Information Sheet

You are being invited to participate in a PhD research study. Before you decide
whether to participate, it is important for you to understand the purpose of the research
and what it will involve. Please take time to read the following information carefully
and feel free to ask us if you would like more information or anything clarifying. It is
vital that you understand that you do not have to take part in the research if you do not

want to.

Thank you for reading this.

Title of Study

Understanding Fluctuating Rates of Child Imprisonment in England and Wales

What is the purpose of the study?

The number of children (aged 10-17) in prison more than tripled between 1991 and
2008. Since 2009, however, the child prison population has fallen substantially. The
purpose of this research is to investigate the drivers of fluctuating child imprisonment
rates in England and Wales, to examine how such fluctuations have varied across
identifiable groups of children (with particular emphasis on ‘looked after’ children and
black and ethnic minority children) and to explore why such patterns apply specifically
to youth custody and not to the adult prison population. The research also seeks to

examine the impact of the economic climate on child imprisonment.
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Why have | been chosen to take part?

You have been chosen to take part because of your expert knowledge and experience
in the field of youth justice and/or children’s services. Forty professionals will take

part in the research in total.

Do I have to take part?

Participation is NOT compulsory and you should only take part if you wish. You are
free to withdraw from the study at any time and are not required to give a reason for

doing so.

What will happen if | take part?

The research is part of a PhD thesis. The student will be conducting all of the research
and analysis. If you choose to take part in the research, you will be interviewed about
your expert knowledge and experience of youth justice and/or the juvenile secure
estate. The interview will take approximately one hour and will be recorded using
audio recording devices. Recordings of interviews will be transcribed and analysed

after which the audio files will be destroyed.

Are there any risks in taking part?

There are no predicted risks of taking part in this study. If you should experience any
discomfort or disadvantage during the interview then please let the researcher know

immediately.

Are there any benefits in taking part?

By taking part in the study you will have an opportunity to share your expert
knowledge and experience in a way that may offer improvements for future youth

justice policy and practice initiatives.
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What if I am unhappy or if there is a problem?

If you are unhappy, or if there is a problem, please let us know by contacting Katie
Hunter on <will insert office telephone number once installed> and we will try to help.
If you remain unhappy or have a complaint which you feel you cannot come to us with
then you should contact the University of Liverpool Research Governance Officer at
ethics@liv.ac.uk. If it is necessary to contact the Research Governance Officer, please
provide details of the name or description of the study, the researcher involved, and

the nature of the complaint.

Will my participation be kept confidential?

Audio recordings will be immediately removed from recording devices after the
interview has taken place and will be stored on the university’s secure server. Only
the researcher (Katie Hunter) and the supervisor (Professor Barry Goldson) will have
access to these files. Recordings will be transcribed soon after the interview and all
audio files will then be destroyed. Interview transcripts will be anonymised according

to your own preferences outlined in the consent form.

What will happen to the results of the study?

The results of the research will be published as part of a doctoral thesis. An electronic
copy of the thesis will ultimately be available in the University of Liverpool library.

You will not be identifiable from the results unless you have consented to being so.

What will happen if | want to stop taking part?

You are free to withdraw from the study at any time and you do not have to offer an
explanation. Results up to the period of withdrawal may be used if you consent.
Otherwise you may request that they are destroyed and no further use is made of them.
If you wish for your data to be anonymised, then your results may only be withdrawn

prior to anonymisation.

292



Who can | contact if | have further questions?

If you have any further questions then do not hesitate to contact the researcher:
Katie Hunter

Department of Sociology, Social Policy and Criminology

School of Law and Social Justice

The University of Liverpool L69 7ZA

Eleanor Rathbone Building

K.E.Hunter@liv.ac.uk
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Appendix 4E

UNIVERSITY OF

& LIVERPOOL

Committee on Research Ethics

PARTICIPANT CONSENT FORM

Title of Research Project:

Understanding Fluctuating Rates of Child Imprisonment in England and Wales

Researcher:
Katie Hunter

Please initial box

1. | confirm that | have read and have understood the information sheet dated 10"
January 2015 for the above study. | have had the opportunity to consider the
information, ask questions and have had these answered satisfactorily.

2. | understand that my participation is voluntary and that | am free to withdraw at any
time without giving any reason, without my rights being affected. In addition, should
I not wish to answer any particular question or questions, | am free to decline.

3. lunderstand that, under the Data Protection Act, | can at any time ask for access to
the information | provide and | can also request the destruction of that information if
I wish.
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4. | understand and agree that my participation will be audio recorded and | am aware of

and consent to your use of these recordings to transcribe the interviews into text format.
I am aware that the audio recording will be destroyed immediately after transcription.

5. 1 understand and agree to the one of the following anonymity options
(please initial one box):

a. | consent to my full name and job title to be used in the final thesis.
I understand that | will be identifiable in any publications.

b. 1 consent to my job title being used in the final thesis but do not wish
for my name to be used. | understand that anonymity will be
maintained.

c. | do not want my name or job title to be used in the final thesis. |
understand that confidentiality and anonymity will be maintained
and it will not be possible to identify me in any publications.

Please initial box

6. | consent to full quotations from my interview to be used in the final thesis. |

understand that quotations will be used in line with my anonymity preference.

7. | agree for the data collected from me to be used in relevant future research.

8. | agree to take part in the above study.
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Participant Name

Researcher

Principal Investigator:
Professor Barry Goldson
Eleanor Rathbone Building
University of Liverpool

B.Goldson@liverpool.ac.uk

Date Signature

Date Signature

Student Researcher:
Katie Hunter

Eleanor Rathbone Building
University of Liverpool

K.E.Hunter@liverpool.ac.uk
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