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Abstract

Saudi Arabia has a unique environment in terms of its political, economic, legal and
judicial aspects which have some anomalous characteristics that create challenges for
corporate governance. Further challenges are presented by the current structure of listed
companies and by Saudi Arabia’s Vision for 2030.1 This environment significantly
influences the role of the board of directors in listed companies and increases its role in
safeguarding the interests of different shareholders and stakeholders. This thesis
reviews the new legislation relating to corporate governance in Saudi Arabia in relation
to the board of directors in listed companies and the extent to which such legislation
affects its relationships with the main parties in the company. It defines the major
features of the new Saudi Law of Companies, issued in 2015, and the new Corporate
Governance Regulation, issued in 2017. The thesis deals with all of the relevant changes
in the new law and regulations. It also clarifies the extent of the improvement in
corporate governance resulting from the new legislation and those aspects related to the
thesis that require further reform by suggesting more details, flexibility or enforcement
to meet the standards of corporate governance. It uses a comparative study with both
English law and global standards and assesses the compatibility of Saudi legislation
with them in this respect in a manner that suits the particularities of the legal and

economic environment in Saudi Arabia.

The thesis explores the main theories and the most prominent models of corporate
governance that affect the role of the board of directors. It discusses the composition of
the board of directors, including the diversity of board membership, structure and
models as well as the provisions for shadow directors. It also covers the relationship of
the board of directors with the AGM, board meetings, company committees, company

auditors, stakeholders and - in particular - employees.

! See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016.
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Introduction
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1.1 Preamble

The past two decades have seen some major corporations (Enron, World Telecom, etc.)
fall into insolvency, and the current financial crises in many parts of the world have
placed the issue of corporate governance as a priority in the agenda of meetings of
world leaders, business people and international financial institutions. Analysts have
attributed the main reason for the failure of such companies to a lack of proper rules for
management, the easy manipulation of accounts, fraud, taking flawed/bad decisions and
the lack of supervision and follow-up by shareholders and stakeholders.? Such failures
have led international financial institutions to lay down a list of rules and criteria that
guarantee good performance and provide strong control under the title “corporate
governance”. The mechanisms of corporate governance provide a better way to manage
corporations in a manner that protects the money of investors and creditors and
safeguards the rights of all stakeholders, thus providing promising opportunities for

corporations to be successful.®

Saudi Arabia, where the export and manufacture of oil products dominate the economy,
is considered to have one of the strongest economies in the world. This enables it to be
a member of the Group of Twenty (G-20) which comprises the 20 major economies.*
However, Saudi Arabia has sought to diversify its income sources as well as build and
attract investments simultaneously with developing its laws and legal environment to
create an atmosphere of confidence and stability for investors, shareholders and
stakeholders.

A comprehensive review should be made of the legislation relating to corporate
governance in Saudi Arabia. This may significantly enhance the effectiveness of
internal control systems in a manner that matches the particularity, nature and size of
Saudi listed companies. Furthermore, assisting the external oversight entities and
raising awareness of investors and shareholders as to the necessity of playing an active
role in enforcement of internal control systems should be considered as well. This

research seeks to deal with a part of these needs that relates to the board of directors in

2 Liickerath-Rovers, M. and Bos, A. (2011), Code of Conduct for Non-Executive and Supervisory
Directors, Journal of Business Ethics, 100, at 465.
3 Tricker, B. (2015). Corporate governance Principles, Policies and Practices (3rd ed). Oxford: Oxford

University Press, at 4.
4 See the official G-20 website. available at http://www.g20.org/English, accessed on 20/3/2016.
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listed firms, improve the relevant legislation and find some solutions for their problems.
Thus, in achieving the research aims, it will use a comparative study with English law
to try to measure to what extent Saudi legislation is compatible with global standards

in this respect.

It is hoped that corporate governance concepts, rules and culture, when successfully
applied at a public corporate level, can contribute to spreading concepts and the culture
of participation, transparency and accountability in all spheres of Saudi society, thus
playing an important role in developing the private and public sector in Saudi Arabia,
particularly given that many corporations and important institutions are run by the

Government.
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1.2 The Importance of the Research

Corporate governance is in its infancy in many developing countries, including Saudi
Arabia. As a result, it suffers from inadequate legislative, judicial, investment and
supervisory regimes. Moreover, there is a lack of independent media, strategies for
combating corruption, civil institutions and democratic principles that successful
corporate governance depends on. All of these factors give the internal entities of
corporate governance a pivotal role in the Saudi context and point to the importance of
the board of directors in order to safeguard the interests of different shareholders and
stakeholders.

The new trend in the Saudi Vision for 2030 issued in 2016° is another factor that refers
to the importance of studying the role of the board of directors in corporate governance
in the Saudi context. The Saudi Vision for 2030 can be considered a major turning point
that could have a substantial impact on the diversification of the economy, the culture
of work and corporate governance practices. It aims to maximise the role of the private
sector, increase economic liberalisation and create a comprehensive privatisation
programme.® Such trend need to be considered in light of the essential characteristics
of the current economy and corporate sector to deal with challenges that may arise from
this trend.

It should be noted that on the 4™ of December 2015, when this thesis was well
underway, the new Company Law was published in Saudi Arabia and superseded the
previous law issued in 1965.” This new law is designed to meet the contemporary needs
of the company sector and create a motivating environment for them to increase their
contribution to the national economy. It also tackles the shortcomings of the obsolete
law and the dispersed decrees that tried to amend it. This thesis seeks to be one of the
earliest studies to review the relevant Saudi rules in the new law that are related to the
board of directors in the light of those in England and global standards of corporate

governance.

5 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016.

8 1bid.

7 Article 226 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
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Moreover, on the 13" of February 2017, when this thesis was in its final stages, a new
version of the Corporate Governance Regulation (CGR) was introduced in Saudi
Arabia. The new regulation has 56 pages with 98 articles, as opposed to the massively
lower figure of 19 pages with 19 articles in the previous one. The new regulation has
changed many provisions, and has impacted on numerous points that had been
discussed by this thesis. Several rules had been criticised and some amendments and
solutions had been suggested in this thesis which were subsequently tackled by the new
CGR. However, the thesis deals with all relevant changes and the shortcomings
addressed by the new regulation. It also clarifies the extent of the improvement in
corporate governance that could result from the new regulation and those aspects

related to the thesis that require further reform.

In response to these important factors, this research will provide options for reforming
Saudi legislation in order to balance and fill the gap between the deficiency of
demaocratic principles and the need to enhance the pivotal role of boards of directors in
this kind of environment. This will be achieved by discussing the corporate governance
theories and models, and the preferable composition of the board of directors.
Moreover, the legal rules that regulate the relationship and role of the board of directors
with main actors will be considered. Taking all of these points together may assist Saudi

practice to achieve the objectives of corporate governance.
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1.3 Objectives and Questions of the Research

The main question of this research is: "To what extent is it possible to reform the
legislation related to the board of directors in listed companies in Saudi Arabia in
the light of English law and global standards, taking into account the local
political, economic and legal environments which significantly impact the board

of directors?".

The research seeks to study the Saudi law related to the board of directors of listed®
companies and its role and relationships under corporate governance, while comparing
the same with the prevailing laws in England and global standards. This research
intends to critique Saudi laws and see whether they are capable of achieving the
objectives of corporate governance (i.e. whether they are mandatory, adequate, clear
and applicable), and in so doing whether they protect the interests of shareholders and
other stakeholders.

The objective of this research is to identify loopholes and flaws in Saudi law in this
regard. Then, the intention is to make recommendations and suggest some solutions
that would contribute to enriching the respective laws by providing more detail,

flexibility or enforceability, thus reforming and developing them.

To deal with the main question, the research aims to answer the sub-questions

below:

e What are the concepts and principles of corporate governance that affect the board
of directors? What are the theories and models that explain the relationship between
the board of directors and the company? To what extent are these theories and
models compatible with those in Saudi Arabia and able to achieve the objectives of
corporate governance in the Saudi context?

e To what extent are Saudi political, legal and economic environments compatible

with the requirements that affect the role of boards of directors in discharging their

8 1t is worth noting that this thesis will deal with only listed companies which have shares that can be
publicly traded on a stock exchange. All listed companies will necessarily be joint stock companies but
the reverse is not true as the shares of public company can be traded between its members. Also, many
companies which de-list from a stock exchange continue to be public limited companies. However, in
Saudi context, the expression of "public companies" to refer to joint stock companies is unusual.
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duties and the success of corporate governance in light of English law and global
standards?

e To what extent are the composition of the board of directors in Saudi Arabia and its
types of membership compatible with English law and global standards of corporate
governance? Which international experiences in this regard are more appropriate to
the Saudi context and capable of achieving the objectives of corporate governance
in it?

e How can Saudi law be reformed in terms of the roles and relationships of the board
of directors with the main actors in light of corporate governance in English law

and global standards?

It should be noted here that it is impossible for this research to cover all aspects of the
board of directors and its role and relationships. Therefore, it will focus on the main
responsibilities and roles of the board of directors that are linked with the main question
of this research and will not discuss the detailed duties of the board of directors.® Hence,
the research will discuss the vital aspects that can be found in English law and global
standards which may influence the board of directors in the Saudi context and assist in

achieving the goals of corporate governance in such an environment.

% The research, for example, will not discuss the relationship of the board of directors with the CEO and
the relationship with profitable and non-profitable entities, supporting institutions and international
observing bodies of corporate governance. As well as, measures that ensure the quality of law
enforcement and provisions related to breaches of corporate governance rules, negligence and abuse.
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1.4 Methodology of this Research and its Scope

In answering the research questions, the study uses doctrinal, comparative and critical
analytical methods to deal with legislation relating to the board of directors of listed
companies under corporate governance in Saudi Arabia. The research will compare said
legislation to similar legislation in England and global standards. Materials will be
collected through primary sources such as pieces of legislation and case law and
through secondary sources such as government papers and academic publications. An
analysis and an evaluation of these materials are indispensable for the interpretations,
applications and reforms of the current laws. This will illuminate the similarities and
differences between the ways comparable problems are resolved by different nations

using different legislation.

This research adopts a limited method of comparative study which concentrates on
reforming Saudi law. Its aim, therefore, is to use comparative law to discuss and
evaluate rules in Saudi law which are not appropriate for the Saudi context. Likewise,
it tries also to find some solutions to domestic problems from English law and global
standards which are appropriate to the Saudi circumstances. Hence, the research will
not seek to critique English law or provide any suggestions for reform, except in the

case of evaluating the validity of specific ideas to be used in Saudi Arabia.

My university in Saudi Arabia granted me a scholarship to do a comparative study with
English law because it has a prestigious and respectable reputation in my country.
Moreover, England is one of the foremost countries that has issued rules that organise
operations of firms and serve to develop corporate governance. The UK generally has
shown a great deal of stability in the face of the financial crisis of 2008. The Companies
Act 2006 emerged as a result of a long term cumulative experience. It regulates the
company sector, codifies directors' duties and clarifies shareholders' rights and the
administrative procedures required.'° Furthermore, the corporate governance model in
Saudi Arabia is much closer to the Anglo-Saxon model in the UK as they both adopted
the unitary board of directors and do not support the bank-oriented system or any form
of employee representation. Therefore, using such a law comparatively will help

attempts to reform company law in the Saudi context. However, this will not prevent

10 See the description of the UK Companies Act 2006, the National Archives of the UK government,
available at http://www.legislation.gov.uk/ukpga/2006/46/notes), accessed on 10/3/2015.
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me from mining global standards and useful practices in other countries when they

appear more suitable for Saudi needs.
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1.5 Comparative Law and Legal Transplantation

This research is concerned with corporate governance in listed companies in Saudi
Arabia.!! This stock market, like other markets across the world, aims to maximise its
value and receive more liquidity by encouraging foreign investors to invest in it.
Therefore, looking at the worldwide successful experiences and measuring the
compatibility between Saudi legislation and good global standards in this regard will
highly affect in both developing corporate governance and improving the Saudi stock

market.

Understanding the nature of law and knowing the ways and the sources of legal
development are the prime merits of comparative law. This provides a valuable
opportunity to get a fuller insight into the variety of facts that shape the legal rules along
with improving academic and practical fields in this context, which can be very useful

in legal reform.!2

In our uninsulated world, it is important for everyone, whether an advocate or a resistor
of state legal change through international and transnational law, to recognise the
factors and implications that enhance or impede these induced legal changes. It is
important to consider the dynamic interaction between transnational law and its
opportunities, limits and impacts in light of their particular contexts and local

institutions and national law.

Through comparative law, those people concerned with legal reform would be able to
see their tasks more clearly. They would be eligible to decide when and how to borrow
from other systems as well as evaluating the authenticity and validity of foreign
solutions and to what extent the modification is required.** However, to obtain genuine
advantages from comparative law, the people concerned with law reform should have

the capability to distinguish and isolate the major factors that caused the success in a

11 For further information about the Saudi stock market, see chapter three, section entitled “The Public
Joint Stock Companies in Saudi Arabia”.

12 Watson, A. (1974). Legal transplants: An Approach to Comparative Law (1% ed.) Edinburgh: Scottish
Academic Press, at 16,17.

13 Gregory, S. (2012). Transnational Legal Process and State Change. Law and Social Inquiry: Journal
of the American Bar Foundation, 37, at 45. Available at SSRN: http://ssrn.com/abstract=1901952,
accessed on 20/3/2016.

14 Watson, A. (1974). Legal transplants: An Approach to Comparative Law (1% ed.). Edinburgh: Scottish
Academic Press, at 16.
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particular society. They should also be aware of the circumstances which support or

hamper legal development in both compared societies.™

1.5.1 The Concept of "Legal Transplantation"

Legal transfers have been common since the earliest recorded history and brought about
the development of legal systems around the world.!® The term ‘legal transplant’ was
created in the 1970s by Alan Watson who defined it as "the moving of a rule or a system

of law from one country to another, or from one people to another".*’

Watson argues that legal transplantation of limited or large parts of legislation is the
most fertile source of their development from early times to the present day and it is
responsible for most legal changes. He also argues that legislation represents the fruit
of human experience like useful technology which can be created in a certain region
and then become widespread depending on its value and the needs of other nations.!8
Thus, countries that are less advanced materially or culturally are more likely to receive
foreign legal rules. This claim is borne out by a great deal of historical evidence, such

as Germany in the fifth century and the Wild West.°

Legal transplantation is a useful way for the domestic legal model to develop its society
and enact new legislation. Moreover, it can deliver advanced solutions to their problems
that may not be available in their original legal framework. However, this can only be
done as long as the process of legal transplant takes into account ambitions and interests

of the local society and its initial conditions and domestic legal practice.?

Transnational legal rules can assist legislators to perceive, weigh up and shape both the

appropriate enactments and institutional arrangements which guarantee good

15 1hid.

16 Gillespie, J. (2006). Transplanting Commercial Law Reform: Developing a 'rule of Law' in Vietnam.
Aldershot: Ashgate Publishing, Ltd., at 3.

1 Watson, A. (1974). Legal transplants: An Approach to Comparative Law (1% ed.). Edinburgh: Scottish
Academic Press, at 21.

18 1bid, at 95,100.

19 1bid, at 99.

20 Berkowitz, D., Pistor, K., and Richard, J. (2003). Economic Development, Legality, and the Transplant
Effect. European Economic Review, 47(1), at 174.
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application and enforcement of law. Comparative law and legal transplantation,
therefore, makes it possible to take advantage of legal norms, processes, institutional

organisation and practices within states.?

1.5.2 Forms and Causes of Legal Transplantation

Valderrama gives the main qualities that qualify laws for legal transplant: (i) authority,
(ii) prestige and imposition, (iii) chance and necessity, (iv) expected efficacy of the law,
and (v) political, economic and reputational incentives from the countries and third
parties".?? Regardless the reasons that legal transplantation takes place, there have been
numerous forms of law transplantation and institutional structures over time and
location whether through geopolitical or cultural borders. These different shapes
significantly affect the acceptance of the transplant process and the extent of its
success.? Legal transplant forms can be divided, in general, into two major styles;

externally imposed and internal voluntary.?*

The first are compulsory legal transplants which come about due to colonisation and
military expansion. This form was the fundamental way to legally transplant through
superpower hegemony into many host developing countries.?® It should be noted that
this compulsory transplantation did not end with the end of the colonial era. Legal
transplant continued to play a role as a weapon in the ‘Cold War’ between the USSR
and the United States when they were competing for political and military supremacy.?
Beyond that, it can be said that imposed legal transfers still exist in the soft form of

some globalisation agreements and international legal harmonisation projects which

2L Gregory, S. (2012). Transnational Legal Process and State Change. Law and Social Inquiry: Journal
of the American Bar Foundation, 37, at 15. Available at SSRN: http://ssrn.com/abstract=1901952,
accessed on 20/3/2016.

22 \alderrama, 1. (2004). Legal Transplants and Comparative Law. International Law Journal, 1(2), at
265. Available at SSRN: http://ssrn.com/abstract=2017940, accessed on 20/3/2016.

3 Berkowitz, D., Pistor, K., and Richard, J. (2003). Economic Development, Legality, and the Transplant
Effect. European Economic Review, 47(1), at 174.

2 |bid.

% Gillespie, J. (2006). Transplanting Commercial Law Reform: Developing a 'rule of Law' in Vietnam.
Aldershot: Ashgate Publishing, Ltd., at 3.

% |bid, at 4.
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serve and are governed by large trading nations according to Western culture and its

liberal democracy.?’

The second are voluntary legal transplants which can be seen as a positive legal transfer.
This form is common today and it is responsible for most legal transfers as a result of
internationalisation and globalisation. This situation is a logical consequence,
particularly in the commercial and economic sectors where there is an increasing
demand for communication technologies and international trade and investment,?® as

well as global economic integration and the standardisation of global models.?

Globalisation, however, takes place in this form also; it is the pivotal factor in
increasing the demand for comparative law and spreading legal transplantation.®® At
the legal level, as with other interactive spheres, there is a search for new solutions for
unsolved problems regardless of geographical borders.

Conveying legal norms can be voluntary done through several concerned people and
institutions such as public officials, business actors and representatives, independent
activists, civil society and professionals.3! Moreover, they may receive further support
from transnational organisations and networks, as well as international treaties and

global, multilateral, regional and bilateral norms that are approved by their country.?

1.5.3 Some Important Standards for Legal Borrowing

It is important to bear in mind that legal transplant is not a simple copy-paste act. Hence,
a legal rule cannot be separated from its cultural, political, social and economic contexts

and may not serve the same extent as elsewhere. Careful consideration is in fact

27 |bid.

28 |bid, at 13.

2 Spamann, H. (2009). Contemporary Legal Transplants: Legal Families and the Diffusion of
(Corporate) Law. Brigham Young University Law Review, (6), at 1876. Available at SSRN:
http://ssrn.com/abstract=1411704, accessed on 20/3/2016.

30 Valderrama, 1. (2004). Legal Transplants and Comparative Law. International Law Journal, 1(2), at
264. Available at SSRN: http://ssrn.com/abstract=2017940, accessed on 20/3/2016.

31 Gregory, S. (2012). Transnational Legal Process and State Change. Law and Social Inquiry: Journal
of the American Bar Foundation, 37, at 11. Available at SSRN: http://ssrn.com/abstract=1901952,
accessed on 20/3/2016.

32 |bid.
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required on the extent to which foreign legal rules are appropriate for the final
consumers and the domestic demand for the new law. Starting from this objective,
legislators should increase their familiarity with legal borrowing and ensure that new
rules are eligible to be used in practice in relation to the local legal culture and
conditions. These rules should also be applicable by law enforcers and show promise

as far as fostering development is concerned.

Moreover, the legal environment in a recipient country needs to be taken into account.
Owing to the fact that "the transplantation process may vary based on social, legal
economic, fiscal, financial and technical circumstances prevailing in each country’s
“legal culture” and legal system".3* Along similar lines, before the borrowing process
begins, the environment in the country of origin should also be understood. The
different regional circumstances of such legal rules may result in transplantation having

a negative influence and the opposite consequences.®

Watson draws attention to the important role of authority in terms of whether legal
transplants and law as a whole. He argues that: "Transplants in fact offer an insight into
the overwhelming importance of the part played by authority in law".*® However, the
way of enforcing the borrowed rules is another issue that needs to be taken into account.
There are several legal mediators and configurations of power who are involved in
enforcing the process of the law such as judges, lawyers, legal academics and corporate
legal officers. The enforceability of foreign legal rules relies on the cooperation of these
legal actors and their capability to work side by side toward improving the quality of

their national law regardless of the agenda or interests of certain groups.®” Moreover,

33 Berkowitz, D., Pistor, K., and Richard, J. (2003). Economic Development, Legality, and the Transplant
Effect. European Economic Review, 47(1), at 192.

3 Valderrama, 1. (2004). Legal transplants and Comparative Law. International Law Journal, 1(2), at
274. Available at SSRN: http://ssrn.com/abstract=2017940, accessed on 20/3/2016.

3 Ibid, at 272- 273.

3 Watson, A. (1974). Legal transplants: An Approach to Comparative Law (1% ed.). Edinburgh: Scottish
Academic Press, at 99.

37 Berkowitz, D., Pistor, K., and Richard, J. (2003). Economic Development, Legality, and the Transplant
Effect. European Economic Review, 47(1), at 167.
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national legal norms and institutions should be resilient and play a mediating role with

them.38

The vital role of globalisation in legal transplants was mentioned above as it enhances
the transmission of legislation and legal knowledge. Nevertheless, it can also be one of
the serious challenges to successful legal transplants when it uses double standards and
serves a select group of developed nations at the expense of developing ones. Hence,
global economic integration should be more clear, transparent and beneficial for all
parties as all have a similar authority to protect and lead their economies.®

1.5.4 Legal Transplants in Saudi Arabia

Within its current borders, Saudi Arabia has never been occupied by any other country
with a different culture or religion. Moreover, no foreign laws have ever been imposed
upon it. Furthermore, it has unique legislations based on Islamic law in different spheres
especially in the area of personal status law and the civil judicial system.*° In addition,
Saudi Arabia is a young country which has been growing fast and it has built strong
connections with leading countries and international organisations. This situation has
pushed law-makers in Saudi Arabia towards further openness in borrowing and
transferring some beneficial legislation from either similar regional countries or
worldwide. In order to harmonise their laws to address people’s needs and
developmental demands, Saudi Arabia has voluntarily adopted several transnational

legal rules, particularly in commercial, banking, economic and company laws.

An example of this situation can be found in the explanatory note of the initial Saudi
Law of Companies issued in 1965. It mentioned that the rapid growth of large trade
projects increased the number of companies dramatically, while there were insufficient

regulations to deal with the variety of needs and the complicated issues they faced. This

38 Gregory, S. (2012). Transnational Legal Process and State Change. Law and Social Inquiry: Journal
of the American Bar Foundation, 43, at 11. Available at SSRN: http://ssrn.com/abstract=1901952,
accessed on 20/3/2016.

3% Tamanaha, B. (2008). Understanding Legal Pluralism: Past to Present, Local to Global. Sydney Law
Review, 30(3), at pp 386-388.

40 Further details can be seen in chapter three in this research.
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drove those firms to borrow a number of rules that had already been applied in other
countries, which made their affairs even more complicated and the task state
supervision more difficult.** Another example comes from the Saudi Commercial Law
issued in 1931 and which was extracted from the Ottoman Trade Act, which was also

derived from the French commercial code.*?

The challenge in this research is how to distinguish between, on one hand, the
particularities of the local Saudi setting and the nature of the current economy which
need to be considered and, on the other hand, negative aspects of the local setting that
need to be changed by repealing some obsolete rules and borrowing some beneficial

rules from other legal systems to respond the demands of business development.

These factors need to be considered when enacting laws and cannot be served by
cloning the experiences of other nations, as this may create additional obstacles for the
corporate sector. There is a need to benefit from the relevant useful experiences of the
different legislative frameworks and to enact more legislations that could suit developed

countries.

1.6 Conclusion

The internal corporate structure of a company, including its board of directors, is one
of the central aspects that needs to be considered when reviewing the corporate
governance system in the Saudi context. The board of directors is the most important
internal corporate institution for representing shareholders and coordinating the
interactions within company boundaries, for regulating the relationships between the
different constituencies and for enacting bylaws and corporate policies. Therefore, it is
of utmost importance to consider the composition, roles and key relationships of the

board of directors carefully when reviewing corporate governance legislation.

41 See the official website of the Bureau of Experts at the Council of Ministers, the explanatory note of
the law of companies is available at:
https://www.boe.gov.sa/printsystem.aspx?lang=1&systemid=236&versionid=48, accessed on
18/10/2015.

42 Al-Jabre, M. (1996). The Saudi Commercial Law (5th ed.). Riyadh: King Fahd National Library, at
22.
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This research aims to review the legislation relating to the board of directors in listed
companies under the corporate governance system in Saudi Arabia and the extent to
which such legislation affects its composition and relationships with the main parties
in the company. In seeking to achieve the stated research aims, this thesis uses a
comparative study of both English law and global standards. This is to assess their
compatibility with Saudi legislation in this respect and to suggest some reforms to it.
This will be conducted in a manner that matches the particularity of the legal and

economic environment and the nature of listed companies in Saudi Arabia.

Looking at the successful global experiences and measuring the compatibility between
Saudi legislation and good global standards in this regard will greatly affect the
development of corporate governance. However, the nature of law and knowing the
ways and the sources of legal development should be considered. This should enable
people concerned with legal reform to see their tasks more clearly in deciding when
and how to borrow from other systems as well as to evaluate the authenticity and

validity of foreign solutions and to what extent the modification is required.

In the next chapter, the research will try to discuss the key concepts and principles of
corporate governance and the major corporate governance theories and models. This is
important to understand the particular nature of a joint stock company and to clarify the
most significant duties and roles of the board of directors and the boundaries of the
relationships between various groups in a firm, as well as the importance of finding a
comprehensive balance between liability, control and ownership. Understanding the
overlapping factors in this regard may positively affect the legal reform of corporate

governance in the Saudi context.
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Chapter Two

The Concept of Corporate Governance, its Theories
and Systems and How They Relate to the Board of
Directors
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2.1 The Definition of Corporate Governance and its Importance

2.1.1 The Definition of Corporate Governance

Effective corporate governance is an ideal way to protect the rights of shareholders and
other stakeholders as well as to maximise company profits. Due to this, many countries
have sought to raise standards of corporate governance and improve the corporate
governance system through their legislation. This has especially been the case in the
last decade during which many countries across the world have been beset by financial
crises. Essentially, all entities need governance regardless of type or the sector they
belong to, whether profit-oriented or non-profit organisations, public or private
companies. This is to ensure that they are run well and their managers are responsible

and accountable.®®

In general, corporate governance concerns itself with ‘the appropriate board structures,
processes and values to cope with the rapidly changing demands of both shareholders
and stakeholders in and around their enterprises’.** Irrespective of the particular
definition used, corporate governance is based on two types of mechanisms: the first
one is internal to the company which seeks to give shareholders some way of
influencing the board of directors; the second one is external to the company, it exists
in the regulatory environment and it depends on state agencies for the detection of

corruption.®

Originally, the term ‘governance’ comes from the Greek word “kubernetes” which
means the steersman who guides the ship safely.*® It found its way into English from
Latin via Old French to express effective values such as accountability, probity and
transparency of the governing context.*’ It should be noted that there is no word in

Arabic with the same meaning without qualifying it with an explanation. As such, this

43 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford: Oxford
University Press, at 4.

4 Garratt, B. (2003). Thin on Top Why Corporate Governance Matters and how to Measure and Improve
Board Performance (1st ed.). London: Nicholas Brealey Publishing, at 12.

4 Pettet, B., Lowry, J., and Reisberg, A. (2009). Pettet's Company Law; Company and Capital Markets
Law (3rd ed.). New York: Pearson Longman, at 137.
46 Garratt, B. (2003). Thin on Top Why Corporate Governance Matters and how to Measure and Improve

Board Performance (1st ed.). London: Nicholas Brealey Publishing, at 33.
47 1bid.
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issue has been the subject of considerable debate among Arabic language scholars and
institutions as they strive to find an equivalent phrase for corporate governance. Some
scholars have agreed on the phrase “Hawkamah” or “Hawkamat Asharikat” to express
the term, and this is now in regular use.*® Nevertheless, the meaning of this translated
phrase is still unclear to non-specialists. This has, therefore, necessitated adding a clear
definition or explanation of the meaning of corporate governance in Saudi regulations,
as in the UK code, that deal with this phrase. The absence of a proper definition of
corporate governance has been remedied in the new Saudi CGR issued on 13" February
2017, which provides a comprehensive description that covers its meaning, targets and

the principal parties involved.*

It is difficult to accurately define the phrase ‘corporate governance’ as there are many
different definitions. Therefore, looking at multiple definitions is helpful to understand
the boundaries, levels and processes of corporate governance.®® In this regard, it is

helpful to explore some short definitions as given below:

- A"system of legal or other mechanisms which ensures that the interests of the
managers of the company are aligned with those of the shareholders".>*

- A "set of mechanisms through which outside investors protect themselves
against expropriation by the insiders".5?

- A "system of laws, rules and factors that control operations at a company".>

Some researchers have adopted the broader definitions of what constitutes corporate
governance which cover multiple governance mechanisms and their interactions. This

may be more suitable for corporate governance research development.> Cornelius and

48 See Academy of the Arabic Language in Cairo statement in 20/5/2005, as reported in Alrezin. A,
(2012), “ealuall s ,i0 48 » corporate governance of Joint stock companies', Imam Muhammad Ibn
Saud Islamic University, SABIC Research Chair (23-01), at 3.

49 Articles 1 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

%0 Tricker, B. (2015). Corporate governance principles, policies and practices (3rd ed). Oxford: Oxford
University Press, at 30.

51 Pettet, B., Lowry, J., and Reisberg, A. (2009). Pettet's Company Law; Company and Capital Markets
Law (3rd ed.). New York: Pearson Longman, at 137.

52 Porta, R., Lopez-de-Silanes, F., Shleifer, A., and Vishny, R. (2000). Investor protection and corporate
governance. Journal of Financial Economics, 58(1), at 4.

8 Gillan, S. (2006). Recent Developments in Corporate Governance: An Overview. Journal of Corporate
Finance, 12(3), at 382.

%4 Ibid, at 395.
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Kogut, for example, favour one of these broader definitions. They see corporate

governance as a system that consists of:

"Those formal and informal institutions, laws, values, and rules that generate
the menu of legal and organisational forms available in a country and which in
turn determine the distribution of power; how ownership is assigned,
managerial decisions are made and monitored, information is audited and
released, and profits and benefits allocated and distributed".>®

Whilst the above definition emphasises the role of laws, rules and institutions, some
researchers look at corporate governance from the inverse angle. They define it as:

"The ability of organisations in the private, public and non-profit sectors to
achieve their purpose in the most efficacious manner while minimising the need
for laws, regulations, regulators, courts or codes of so called “best practices” to
protect and further the interests of their stakeholders and society".%

This definition is potentially more suitable for developing countries where the roles of
laws, regulations, regulators and courts do not guarantee good practices of corporate

governance.

2.1.2 Cadbury Definition

The UK Code®’ still uses the classic definition of corporate governance that was
produced in 1992 by the Cadbury Committee. It stipulates that:

"Corporate governance is the system by which companies are directed and
controlled. Boards of directors are responsible for the governance of their
companies. The shareholders’ role in governance is to appoint the directors and
the auditors and to satisfy themselves that an appropriate governance structure
is in place. The responsibilities of the board include setting the company’s
strategic aims, providing the leadership to put them into effect, supervising the
management of the business and reporting to shareholders on their stewardship.

%5 Cornelius, P., and Kogut, B. (2003). Corporate Governance and Capital Flows in a Global Economy
(Global outlook series). New York: Oxford University Press, at 2.
6 Boubaker, S., Nguyen, B., and Nguyen, D. (2012). Corporate Governance [electronic resource]:

Recent Developments and New Trends. Berlin, Heidelberg: Springer Berlin Heidelberg: Imprint:
Springer, at 347.
57 See the UK Corporate Governance Code 2016, para. 2, at 1.
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The board’s actions are subject to laws, regulations and the shareholders in
general meeting".®

Despite the fact that the Cadbury definition was the starting point for most other reviews
of governance, over the passage of time some shortcomings have become apparent. For
example, the Cadbury report gives the directors a pivotal position and ignores several
activities which have a substantial impact on the success of the business and managing
a company.>® Some researchers have noted other shortcomings. They argue that the
Cadbury definition limits the interplay of corporate governance between only three
groups of actors; directors, shareholders and auditors. In addition, the definition limits
the roles of shareholders on setting up board structures without referring to continuing
oversight or how governance should be developed. This makes the Cadbury definition

more suited to business corporations acting for profit than public sector organisations.®°

Bloomfield states that the definition of corporate governance should contain a specific
reference to four forms of governance: procedural, behavioural, structural and systemic.
Moreover, it should consider the differences between private and public sectors in the
materials and context of governance. He provides two alternative definitions of
corporate governance.®! The first definition is for the private sector:

"Corporate governance is the governing structure and processes in an
organisation that exist to oversee the means by which limited resources are
efficiently directed to competing purposes for the use of the organisation and its
stakeholders; including the maintenance of the organisation and its long-run
sustainability, set and measured against a framework of ethics and backed by
regulation and laws".52

The second definition is for the public and non-profit sector:

"A series of principles, which are usually embodied in formal controls, in
agencies which seek to redress market imperfections by acting for, on behalf of
and with the express approval of the State, through all or some of the activities
of policy-making, management, and regulation; mostly using resources without
the intention of generating a profit and providing more or less appropriately-
transparent information about the means of arriving at the allocation of

%8 Cadbury, A. (1992). Report of the Committee on the Financial Aspect of Corporate Governance. Gee
(a division of Professional Publishing Ltd), para. 2.5.
59 Committee on Corporate Governance. (1998). Final report. London: Gee, para. 1.15

8 Bloomfield, S. (2013). Theory and Practice of Corporate Governance: An International Approach.
Cambridge: Cambridge University Press, at 7-9.
®1 Ibid, at 17-19.

62 1bid, at 19.
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resources in the absence of a set of rational economic methods of achieving
those ends".®3

In conclusion, the debate above indicates that there is no definition of corporate
governance that can cover all its different aspects. However, whatever the definition
used it should contain some specific reference to a number of important factors such as
legal, regulatory and institutional environment. Moreover, it should include some
substantial concepts such as business ethics and societal interests which have an impact

on a firm’s reputation and its long-term success.%

In this regard, Tricker®® argues that there are five different perspectives on definitions
of corporate governance. The first is an operational perspective which is based on the
interactions between the shareholders, the board and the management as they are the
basis for much work on corporate governance. Second, a relationship perspective which
focuses on various participants including the board, managers, shareholders and other
stakeholders such as employees. Such a perspective tends to distribute rights,
responsibilities and different activities among the different participants in decision-
making and to determine the direction and performance of corporations. The corporate
charter, formal policy and rule of law should regulate this relationship.

Third, a stakeholder perspective which takes a wider view of how those groups are
involved in and affected by corporate governance. It is more of a response to the rights
and wishes of stakeholders. Fourth, a financial economics perspective which sees
corporate governance from a different angle of the suppliers and creditors. They seek
to get an abundant return from their investment and worry about the legal protection
available to them, especially over ownership concentration in corporate governance

systems.

Finally, the perspective that tends to see corporate governance through the eyes of non-
contractual stakeholders including local, national and internationals entities. The

interests of this kind of stakeholders outside the firm may be affected by inside

83 Ibid.

84 Organisation for Economic Co-operation and Development. (2004). OECD Principles of Corporate
Governance, OECD Publications Service, at 12.

8 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford: Oxford
University Press, at 30.
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corporate behaviour. This social responsibility sets corporate governance at a high level

of abstraction.®®

2.1.3 Emergence and Development of the Concept of Corporate Governance

Although the phrase ‘corporate governance’ emerged as a theoretical subject in the
1980s, corporate governance practices have been used for much longer. These practices
have been improved according to current needs, especially by companies set up by
trading empires and when limited liability companies were first invented in the early
19th century.®’

Moreover, the principles of corporate governance have been greatly assisted by the
wave of corporate consolidation at the turn of the 20th century and its financial
requirements which have been partly achieved through public offerings of shares.
Consequently, ownership structures of firms became dispersed among a wide range of

investors which necessarily led to developing the idea of governance.5®

By the beginning of the 20th century, firms in developing countries had become larger
and more complex with numerous worldwide shareholders. Geographically widespread
ownership inspired Berle and Means to innovate an important idea in corporate
governance which was termed the ‘separation of ownership and control’.%® However,
although Berle and Means described this idea in 1932, it was not put into practice until
much later in England. By 1951 a clear separation could be seen between control and
ownership in England which resulted in a managerial revolution taking place,

particularly in large companies. The idea became very common by the 1980s.”

% For these five perspectives in details, see Tricker, B. (2015). Corporate Governance Principles,
Policies and Practices (3rd ed). Oxford: Oxford University Press, at 30-32.

57 Ibid, at 4-5.

88 Cheffins, B. (2001). History and the Global Corporate Governance Revolution: The UK Perspective.
Business History, 43(4), at 88. available online at: http://dx.doi.org/10.1080/713999243, accessed on
12/3/2015.

8 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford: Oxford
University Press, at 7-8.

70 Cheffins, B. (2001). History and the Global Corporate Governance Revolution: The UK Perspective.
Business History, 43(4), at 89-90. available online at: http://dx.doi.org/10.1080/713999243, accessed on
12/3/2015.
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Some considerable improvements occurred in corporate governance in the 1970s.
Listed companies became required to form audit committees on their boards comprising
independent outside directors. The adoption of two-tier boards was encouraged in
several countries. The duties of boards of directors towards stakeholders, companies'
responsibilities have been widely debated to improve. The annual public report which

follows accounting standards became a requirement for all listed companies.’*

There was a reconsideration of a number of significant issues in the 1980s such as
excessive remuneration for directors and standards of transparency. Moreover, a
number of reports emerged such as the Cadbury Report in 1992 as well as the corporate

governance codes.

The importance of corporate governance has been recognised and its practices have
improved around the world since the beginning of the century. There are abundant
references to corporate governance and its best practices. Most countries have
published corporate governance codes for all listed firms to comply with or explain why
they have not done so. However, this advanced level of corporate governance did not
prevent the global financial crisis in 2008, and it has not been enough to disclose
unreported indebtedness or dubious attitudes among executive directors. This draws
attention to the importance of constant review of the principles, practices and processes
of corporate governance according to the real needs, environment and culture in each
country. It should be noted that “raising standards of corporate governance cannot be
achieved by structures and rules alone. They are important because they provide a
framework which will encourage and support good governance, but what counts is the

way in which they are put to use".”

" Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford: Oxford
University Press, at 9-10.

2 Bloomfield, S. (2013). Theory and Practice of Corporate Governance: An International Approach.
Cambridge: Cambridge University Press, at 127.

3 Cadbury, A. (1992). Report of the Committee on the Financial Aspect of Corporate Governance. Gee
(a division of Professional Publishing Ltd), para. 3.13.
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2.1.4 Objectives of Corporate Governance and its Fundamental Principles

According to the Cadbury report, the main issue of corporate governance is to support
the role of shareholders in the accountability of board of directors.”* The UK Code
widens this purpose to ensure the sustainable success of a firm over the longer term by
focusing on facilitating effective, entrepreneurial and prudent management. It stipulates
that this purpose can be achieved through significant principles such as accountability,

transparency and probity.”™

Most principles and business values of good corporate governance either in public or
private firms have been built on three fundamental values.’® Those supreme values are
accountability, transparency and probity which, in fact, represent some of the essential
concepts of a democratic system. They already form part of the UK Code. A return to
those great values will pay considerable dividends in terms of both social justice and

financial returns for the company.”’

The OECD Principles of Corporate Governance published in 1999 are still considered
the international benchmark on the subject. They cover six aspects that impact the
relationship not only between the managers and shareholders of firms but also other
stakeholders such as employees and creditors. The Organisation for Economic Co-
operation and Development (OECD) is an international organisation of 34 countries. It
concerns itself with financial market integrity and economic efficiency, and seeks to
stimulate and compare practices and ideas as well as review progress in trade and
financial markets. Those principles target policymakers and regulators market to
promote the legal and regulatory frameworks that support corporate governance,

particularly in listed firms.”

The OECD Principles of Corporate Governance are:’®

"4 |bid, para. 6.1.
75 See the UK Corporate Governance Code 2016, para. 1.4, at 1.
76 Garratt, B. (2003). Thin on Top Why Corporate Governance Matters and how to Measure and Improve

Board Performance (1st ed.). London: Nicholas Brealey Publishing, at 3.

" 1bid, at 11.

8 Organisation for Economic Co-operation and Development. (2004). OECD Principles of Corporate
Governance, OECD Publications Service, at 2-5.

" For further details and the subsections of these principles see ibid, at 17-24.
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1. Ensuring the basis for an effective corporate governance framework: ...
promote transparent and efficient markets, be consistent with the rule of law and
clearly articulate the division of responsibilities among different supervisory,
regulatory and enforcement authorities.

2. Therights of shareholders and key ownership functions: ... protect and facilitate
the exercise of shareholders’ rights.

3. The equitable treatment of shareholders: ... All shareholders should have the
opportunity to obtain effective redress for violation of their rights, including
minority and foreign shareholders.

4. The role of stakeholders in corporate governance: ... by law or through mutual
agreements and encourage active cooperation between corporations and
stakeholders in creating wealth, jobs, and the sustainability of financially sound
enterprises.

5. Disclosure and transparency: ensure that timely and accurate disclosure is made
on all material matters regarding the corporation, including the financial
situation, performance, ownership, and governance of the company.

6. The responsibilities of the board: ... ensure the strategic guidance of the
company, the effective monitoring of management by the board, and the board’s

accountability to the company and the shareholders.

These principles were subject to a second review conducted in 2014/15 under the
responsibility of the OECD Corporate Governance Committee. The review received
significant contributions from relevant international organisations, business advisory
committees and experts in several countries. The 2015 version maintained the core
principles of the 2004 version and strengthened them to ensure that the high quality
would continue. The new principles were adopted by the OECD Council and the G20

Leaders in 2015 and named "G20/OECD Principles of Corporate Governance”.

Siems argues that a global model of corporate governance is not a perfect solution, with
many differences in social, cultural and economic levels. The model that applies to the
leading OECD countries may be incompatible with many developing countries, where

the economy, including the corporate sector, is dominated by ineffective formal

8 OQrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, at 2.
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institutions.® He suggests that the OECD Principles may be more useful when they are
considered as a "common frame of reference"” for the debate about reforming corporate
governance in academia and practice rather than being a universal benchmark that

should be translated into rules of codified company law.%2

8 Siems, M. and Alvarez-Macotela, O. (2017). The G20/OECD Principles of Corporate Governance
2015: A Critical Assessment of their Operation and Impact. Journal of Business Law, 4, at 315-318.
8 1bid, at 328.
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2.2 The Major Corporate Governance Theories Affecting the Board of
Directors

2.2.1 Introduction

This research aims to discuss joint stock companies, which have dispersed ownership
and generally have large capital and labour inputs, as well as a wide impact on different

external parties and sectors.

There are a number of significant issues that need to be clarified in these kinds of
companies. The first is, who owns a joint stock company, in light of the fact that the
firm is legally considered as both a legal person and citizen who has independent rights

and responsibilities.

Secondly, who is the principal in a joint stock company? Is it shareholders, or the
company itself as a legal person who has rights and interests which may conflict with

both shareholders and leaders?

Thirdly, what are the boundaries governing shareholders in terms of ownership,
leadership and the right to dispose of the company assets? The liability and disposition
of shareholders should be considered in the light of the complicated assets of a firm
such as intellectual rights, secrets, moral rights and employees’ experiences and its
power and role in a society, which may impact the local environment, the quality of life
and surrounding industries. We should consider also the particular nature of the joint
stock company and the importance of comprehensive balance between boundaries of
liability, control and individual ownership in the context of shareholders. This
particular nature of shareholder ownership may influence the limitation of their power

and the priority of interests.

Fourthly, how many categories of shareholders with diverse kinds of interests are there
in a firm? Do they all have the same rights? There are speculators who are concerned
with movements in the daily price of shares; investors who concentrate on the annual
earnings of shares; and senior investors who have a different long-term priority which

is to improve the company, expand its productions and compete successfully.
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This research will deal with many of the above issues, particularly those relevant to the
role of the board of directors. Studying the theoretical aspect of corporate governance
and discussing the main corporate governance theories is essential to understand
concepts and principles of corporate governance and the nature of a joint stock company

as well as the boundaries of relationships between various groups in a firm.

There are numerous corporate governance theories which arise from different
theoretical perspectives, whether they be political, ethical, social, institutional and
economic. Some of them seek to serve particular aspects of corporate governance while
others may be formed as a result of a reaction to and the tackling of some problems,

circumstances, needs and weaknesses which emerged.

2.2.2 Agency Theory

In the corporate governance context, agency theory relates to the scenario when
principals delegate their duties and decision-making authority to agents who work on
their behalf.8® This relation is mostly represented by the managers as the agents and the
shareholders as the principals. Nevertheless, this does not prevent the agency
perspective from recognising rights of other company parties such as creditors and

employees.?

The separation of ownership and control has contributed greatly to the prominence of
agency theory which, in general terms, provides a simple nexus between only two
participants: shareholders and managers who are supposed to act in the interests of the
former.% Despite agents being controlled by principals’ rules which aim to maximise
shareholder value,®® the interests of principals and agents do not always converge. From

this arises the concept of agency costs, which describes the resources spent on

8 Hill, C., and Jones, T. (1992). Stakeholder- Agency Theory. Journal of Management Studies, 29(2), at
132.

8 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 16.

8 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 89, 90. available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

% 1bid, at 89.
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monitoring by the principal and the incentives of agents.8” These costly mechanisms
may guarantee good conduct in the principals’ interests and reduce opportunistic

actions by agents as well as impacting on the firm’s returns at the same time.%®

In spite of the devices and mechanisms that reduce agency cost, it is difficult to deny
that some divergence between the principal’s interests and the agent's actions will
occur.® This includes misuse of the agent’s power for pecuniary gain or the taking of
risks in pursuit of their own interests. Moreover, the difference in the level of
information between the agent and principal serves the former and puts the latter at a

disadvantage.®°

Some researchers differentiate between “owning capital” and “owning the firm”. This,
therefore, means that there are not enough justifications to claim that shareholders own
the company, and this does not enable them to control the firm on their own.®! This is
particularly the case when taking into account that shareholders are surely able in

general to sell their shares at any time or simply for a profit.%

It is difficult to deny that shareholders bear risks as providers of capital which is
certainly affected by management decisions. However, there are other groups that may
suffer more than them with less opportunities for survival. These groups include
managers and employees who have a stronger correlation with a firm and there is no

straightforward justification for giving them less preferential treatment than investors.%

A company is not merely physical and financial assets, it is composed also of its human
capital who own the portable knowledge productions. The modern company relies on
multiple factors of production which are dependent on each other, such as money, time,
skills, ideas and experiences that deserve to be appreciated equally. This leads to a

comprehensive view of the different actors who own a firm including capital,

87 Hill, C., and Jones, T. (1992). Stakeholder- Agency Theory. Journal of Management Studies, 29(2), at
132.

% |bid.

8 Ibid.

% Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 16.

% Fontrodona, J., and Sison, A. (2006). The Nature of the Firm, Agency Theory and Shareholder Theory:
A Critique from Philosophical Anthropology. Journal of Business Ethics, 66(1), at 35.

92 Ibid, at 36.

% bid.
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management and labour at the least, and who are all entitled to a rent in exchange for

bearing risks.%*

To overcome the potential mischief that results from conflicts and divergences between
agents and principals, Lan and Heracleous draw attention to the need to critically review
and reformulate agency theory in order to successfully deal with the complexities of
real-world organisations and open up new directions for legal theorization and
empirical research. In particular, they suggest revising three underlying doctrines of
agency theory which have had a large impact on corporate governance.*

First, the principal in the principal-agent relationship should be redefined to be more
aligned with legal doctrine and the corporation’s societal function. This could be done
by classifying the firm itself as a principal instead of shareholders. Hence, the
corporation can be defined “as a legal entity acting as the nexus for contracting among

several parties/stakeholders contributing to team production”.%

Second, it should be noted that the board of directors is not merely a first-order agent
to shareholders or any other parties exclusively. Rather, it is an autonomous fiduciary
body with sufficient power that enable them to do the right actions away from any

interferences from any kind of beneficiaries.

Third, the role of the board of directors should focus on the intermediary instead of the
traditional role of the board of monitoring managers’ actions which is supposed to serve
principals’ interests. Intermediary hierarchy function works with all groups as a team
and balances the competing interests of different parties that impact on the production,
assets, strategic decisions and performance of the firm. This rethinking of agency theory
makes it more consistent with both the principles of stakeholder theory and the

assumptions of stewardship theory,®” which will be discussed later.

Fontrodona and Sison propose that a company should be seen as a body of agents and

a node of competencies with coordinated activities seeking to achieve a common goal,

% bid, at 36-37.

% Lan, L., and Heracleous, L. (2010). Rethinking Agency Theory: The View from Law. Academy of
Management Review, 35(2), at 294-295.

% Ibid at 305.

 Ibid.
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not a mere aggregation of individual skills. They believe that the goal will be achievable

by rehabilitating agency theory through a human perspective.®

2.2.3 Stakeholder Theory

Stakeholder theory expands the group of constituents to cover “any group or individual
who can affect or is affected by the achievement of the organisation’s objectives”.%
This applies to any kind of stockholder, including creditors, managers, employees,
customers, suppliers, business partners, local communities and the general public as
well as any types of relationships that require to be appreciated by managers. According
to stakeholder theory, those parties deserve to obtain benefits and they can also affect
the decision-making of the firm in both processes and outcomes.'® They all represent
a part of a firm’s capital, infrastructure and human capital commitments as well as
provide a different level of services to it. In exchange, they also expect to gain
appropriate benefits and avoid risks from their firms.1%* Therefore, stakeholder theory
assumes two levels of a board’s duties: a contractual duty to the shareholders’ interests

and at the same time a moral duty to take other stakeholders into consideration.'%?

Despite the fact that shareholders have an asset specificity, this alone does not qualify
them to acquire special consideration over all other stakeholders who may be more
involved and affected by the firm's risks. Nevertheless, shareholders are more capable
of withdrawing themselves from the company via the stock market.*%® Therefore, the
stakeholder approach depends on the idea that seeking to satisfy all groups who have a

stake or a legitimate claim in the business relies on reformulating implementations and

% Fontrodona, J., and Sison, A. (2006). The Nature of the Firm, Agency Theory and Shareholder Theory:
A Critique from Philosophical Anthropology. Journal of Business Ethics, 66(1), at 40-41.

9 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 91, available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

100 |bid.

101 Hill, C., and Jones, T. (1992). Stakeholder- Agency Theory. Journal of Management Studies, 29(2),
at 133.

192 Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management. Darden
Business School Working Paper, No. 01-02, at 19, Can be downloaded from the Social Science Research
Network Electronic Paper Collection at: http://papers.ssrn.com/paper.taf?abstract_id=263511, accessed
on 12/3/2015.

103 |bid, at 18.
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processes to be able to run and integrate stakeholders’ relationships and interests for
the long-term success of the company, as well as to ensure that management, the

business environment, relationships and the shared interests are active and promoted.'%*

On the other hand, dealing with a variety of unmeasurable interests at different levels
of stakeholder groups may give managers a chance to exploit this complicated climate
to be unaccountable for their actions.!®® There is also the possibility in some
environments to favour particular stakeholder groups at the expense of others.1%
However, in today’s fast changing business environment it is difficult to cover the
myriad of groups who have a stake or interest in a firm. Therefore, attention should be
drawn to the key stakeholder's interests and to creating integrated and coherent

relationships as well as the key purpose of the firm.%

Freeman and McVea argue that the stakeholder theory can offer a comprehensive
framework to improve and combine the many other theories, such as agency theory,
human relationships, transaction costs, contract theory, and even ethics and the
environment into a coherent whole.’®® However, they also highlight some
characteristics and issues that need to be developed in the stakeholder approach. These

are summarised below:1%°

1- The stakeholder approach provides a flexible framework that is able to deal with
environmental shifts to manage strategically the mutual influence between the firm and

the environment.

2- The survival of the firm is the greatest priority of the stakeholder approach. Hence,
the firm should try to achieve its key objectives and understand stakeholder

relationships in this context. This does not mean focusing on maximising a single

104 Ibid, at 10.

105 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 20.

1% Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management. Darden
Business School Working Paper, No. 01-02, at 11, Can be downloaded from the Social Science Research
Network Electronic Paper Collection at: http://papers.ssrn.com/paper.taf?abstract_id=263511, accessed
on 12/3/2015.

107 Ibid, at 11.

108 Ibid, at 19.

109 |bid, at 11-13.
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objective but instead governing, balancing and integrating relationships and multiple

objectives.

3- Unlike other theories that adopt the individualism approach in the protection of
interests, there is a critical role for values in the stakeholder theory in the areas of
business ethics and business and society. It supposes that ensuring long-term success
requires stakeholders to share a set of core values whatever their differences. This is
particularly in the case of boundaries blurred between firms, industries and public and

private lives.

However, there are a series of shortcomings surrounding stakeholder theory which
revolve around two major points. First, the term stakeholder is relatively vague and the
definition of its object remains controversial. Furthermore, its objective to create value
for all stakeholders with multiple targets is impossible to achieve. Similarly, it is unable
to tackle the shortcomings of capitalist theories. This undefined management objective

leads to confusion, conflict, inefficiencies and even a weakening of the corporation.t*?

Second, stakeholder theory is merely an ideological product based upon socialisation
and moral behaviour. It does not have a sufficient scientific thoroughness to deal with
the financial and economic objectives of companies. Moreover, it does not provide a
clear description of a company’s behaviours and its links with internal and external
actors as well as how to tackle the challenges and the internal and external variables

and how to manage conflicting interests.!!*

2.2.4 Stewardship Theory

Although stewardship theory sees itself as an alternative approach to agency theory,

both theories draw on the same assumptions. However, stewardship theory empowers

110 Mainardes, E., Alves, H., and Raposo, M. (2011). Stakeholder Theory: Issues to Resolve.
Management Decision, 49(2), at 242-244.

111 1bid. For further information about evaluation of stakeholder theory, see Keay, A. (2010). Stakeholder
theory in Corporate Law: Has it Got what it Takes? Richmond Journal of Global Law and Business, 9(3),
249-300.
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managers to take autonomous executive action rather than placing them under the

excessive control of the firm’s owners.!?

In contrast to the individualism perspective of agency theory, the stewardship theory
derives from psychology and sociology perspectives. It assumes that maximising
shareholder returns is based on firm performance and the capability of top management
to integrate their targets as part of the organisation as they are also keen to protect their
reputations. Moreover, it recognises that organisational success needs vital structures
which place confidence in the stewards, empower and offer them maximum autonomy,
as well as reduce the monitoring of their behaviours. Furthermore, in order to minimise
agency costs further, stewardship theory looks to unite the role of the CEO and the

chairman.1t?

Based on the fact that there are different shareholders with multiple objectives and a
number of competing stakeholders, a firm cannot build its decisions on individualistic
or self-serving behaviour. This situation motivates fostering the interests of the group
and pro-organisational behaviour.!** Stewardship theory assumes that all interests of
managers, the company and its owners are able to be aligned through the collective
behaviour of stewards'!® as long as those stewards are supported by a long-term
correlation based on trust, autonomy and stability even when there is no individual

utility or extra financial incentive.

Most groups in a firm may be satisfied when they seek to achieve objectives of the firm
at large and try to redirect their interests to accomplishments, performance and success

of the organisation as a whole. This is a logical consequence that has resulted from the

112 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 20.

113 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 90, available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

114 Davis, J., Schoorman, F., and Donaldson, L. (1997). Toward a Stewardship Theory of Management.
The Academy of Management Review, 22(1), at 24-25.

15 hid.

116 Ron, K., and John, T. (2011). An Exploration of Stewardship Theory in a Not-for-Profit Organisation.
Accounting Forum, 35(4), at 227.
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fact that increasing organisational wealth generally influences all aspects of the firm,

such as sales growth, profits on dividends and share prices etc.'!’

2.2.5 Resource Dependence Theory

Resource dependence theory draws attention to a different but equally important aspect
that focuses on providing access to a firm’s resources via the board of directors. It

considers the board of directors as crucial in meeting a firm’s demands for resources.!8

There are two major roles of the board of directors: firstly, they represent shareholders
in monitoring managers, which is asserted by agency theorists; secondly, they support
a firm in provisioning of resources, which is the dominant one according to resource
dependence theorists.’'® Those demanded resources include advisory services,
information, skills, legitimacy and networks of relationships as well as obtaining

support from external entities.?

Resource dependence theory concentrates on the external role and linkages of each
member of the board of directors who came from diverse independent organisations
and is supposed to play a vital function in securing essential resources for a firm.
Therefore, appointing representatives of independent organisations as members of the

board of directors is of critical importance in this context.!?

According to Abdullah and Valentine, the desired resources which promote the
opportunities of organisations in both levels of performance and survival can be
classified into four categories:'?? first, the executive experiences in general strategy,
law and finance which could be provided by the insiders’ directors; second, the business

experiences in decision making and problem solving which relies on engaging the

117 Davis, J., Schoorman, F., and Donaldson, L. (1997). Toward a Stewardship Theory of Management.
The Academy of Management Review, 22(1), at 24-25.

118 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 21.

119 Hillman, A., and Dalziel, T. (2003). Boards of Directors and Firm Performance: Integrating Agency
and Resource Dependence Perspectives. The Academy of Management Review, 28(3), at 383-385.

120 |bid, at 386.

121 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 92. available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

122 |bid.
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senior business experts from large companies to work on the board of directors; third,
the support specialists in several substantial specialised fields such as legal advice,
banking, insurance and public relations; and fourth, the society influence, which could
be obtained via appointing some political leaders, university professors and members

of leaders of community organisations.

2.2.6 Nexus Theory

The contractual or nexus-of-contracts theory satisfies the major claims of stakeholder
theory. It is based on participation in the firm’s governance structures by all
stakeholders as contractors to protect the interests of each group of constituencies
through efficient bargaining between them.*?® According to this theory, there are two
conditions that should be met: fair bargaining among all groups and ensuring that there

are no unjust consequences inflicted on third parties.!?*

The goals of this theory will be achieved through selecting satisfactory means from
other parties to work side by side to maximise return on the assets, which impact on the
firm's production and make a balance between internal and external costs. Further
support might also come from government regulation, a tort liability system and

contract law.1®

2.2.7 Complexity Theory

Complexity theory emerged from the idea that it is extremely inadequate to look at only
the relationship between the board and the shareholders or merely focus on a particular
aspect such as compliance or the legal setting. Instead, it seeks to take into account the

whole picture of dynamics that influences corporate governance.!?®

123 Boatright, J. (2002). Contractors as Stakeholders: Reconciling Stakeholder Theory With the Nexus-
of-contracts Firm. Journal of Banking and Finance, 26(9), at 1843.

124 |bid, at 1849.

125 |bid, at 1849-1850.

126 Goergen, M. (2010). Corporate Governance and Complexity Theory [electronic resource].
Cheltenham, UK: Edward Elgar, at 4-5.
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This theory offers another interpretation of corporate governance which focuses on all
actors of a social system and responds to a variety of dimensions that interact and
influence each other, such as cultural, political, physical, technical and economic. It
assumes that actors, including regulators; institutional investors; listed companies and
their employees, customers and suppliers; the financial press and analysts are able to
co-evolve and to adapt to changing circumstances. In addition, actors are also able to
facilitate good corporate governance through creating new rules, regulations and
frameworks, which resulted from feedback processes whether positive or negative.'?’
This theory is highly effective when it is supported by an enabling environment, a
capability of adaptation, a flexibility and the ability of co-evolve with broader external

environment.128

2.2.8 Other Corporate Governance Theories

There are numerous other corporate governance theories which are based on or serve
different theoretical perspectives. Transaction cost theory, for example, seeks to
combine people with different views of law, economics and organisations in
interdisciplinary alliance to build a large firm that is capable of playing the role of the
market in determining and allocating resources.'?® The transaction cost economics
theory takes into consideration the firm's internal efficiencies rather than external
contracting of firms. This makes required transactions cheaper or more efficient as a

firm has its own internal capital market.**°

Whilst the political theory is interested in the issues that under the governments'
concerns of the corporate governance context, such as their allocating and determining

of corporate power, structures, profits and privileges,*3! the business ethics theory

127 |bid.

128 |bid, at 5.

125 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 92. available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

130 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 19.

131 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 93. available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.
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focuses on honesty, justice, fairness and the “rights and wrongs” in business, setting
these values as their ultimate goal. This helps companies to build a healthy social
relationship which is a positive influence on their actions and the levels of

interactions.3?

Managerial hegemony and class hegemony theories focus on the gap between
expected and actual actions of the board of directors and how to deal with these in the
light of behavioural theory. Moreover, their focus is on the extent of the impact of
potential asymmetry of information and elite networks that may be exploited by

managers away from the board’s monitoring.*%

Path dependency theory assumes that “the path used by each country will necessarily
influence the outcome. This means that the evolution of corporate governance will be
progressive and different according to each country. At the same time the model
towards which each country will converge will depend on its starting point, and the
result will differ according to whether the initial model at the beginning was stakeholder

or shareholder" 134

Some theorists have tried to review and improve upon the existing theories. One of
these attempts is director primacy which developed the societal role of agency theory
by drawing an alternative conception of the principal and of the role and status of the
board of directors as autonomous fiduciaries. In this context, there is an alignment
between this model of director primacy and both stewardship and stakeholder

theories.1®®

Keay argues that there is no need to modify the dominant theories. Instead, he advocates
another approach, namely the entity maximisation and sustainability theory, which
sees the company as a separate legal entity. This theory focusses on maximising the
wealth of the company as an entity in a manner that can guarantee its survival and

sustainability. According to this theory, the broad range of investors in the company

132 |bid, at 93-94.

133 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 21.

134 Jeffers, E. (2005). Corporate Governance: Toward Converging Models?. Global Finance Journal,
16(2), at 232.

135 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 234.
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should be valued and receive benefit from their investment depending on what is the
best for the company as an entity. The board of directors should, therefore, seek to
maximise the overall long-run market value of the firm as a whole. However, the

investment made by different people and groups should be taken into account.*®

2.2.9 Conclusion

Theories and models of corporate governance are constantly evolving as a result of
overlapping influences and a variety of concerns.**” These continual changes are driven
directly and indirectly by two other significant dynamics; first, the internal environment
which focuses on shareholders’ relationships and the maximising of profits; and second,
on the external environment which tries to deal perfectly with some pivotal issues such
as financial funding, human resource development, business collaborations,

communication and information technology.*®

The differences between countries in terms of cultural values, political, historical and
social circumstances and economic contexts is another factor that influences the
theoretical perspective of corporate governance of an individual country.**® However,
the equilibrium between exogenous and endogenous changes will not be achieved by a
single theory of corporate governance. Hence, careful consideration of the various
theories is the best way to build an effective governance practice.'*° This is confirmed
by Abdullah and Valentine who state that: “Literature has proven that even with strict
regulations, there have been infringements in corporate governance. Hence it is crucial
that a holistic realisation be driven across the corporate world that would bring about a
different perspective towards corporate governance ... Therefore, it is important to re-

visit corporate governance in the light of the convergence of these theories.”'**

136 Keay, A. (2011). The Corporate Objective (Corporations, Globalisation and the Law). Cheltenham:

Edward Elgar, at 230.

137 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 88-89. available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

138 1hid, at 94.

139 1hid.

140 1hid, at 88.

141 Ibid, at 94.
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In a case-based approach, all theories of corporate governance have relative merits and,
therefore, no single theory offers an integral explanation of corporate governance.'#?
All the theories, including agency, stewardship and resource dependence, have some
feasible elements that can be applied in different environments and circumstances and

can contribute to governance improvement.4

Some researchers support the trend that looks at corporate governance as not just
knowledge, but rather as an art that is based on human activities, which are highly
affected by interacting variables and subject to a high number of changes. The concepts
of increasing market value, profit maximisation and economic efficiency and rationality
cannot operate in isolation from the social process and non-economic factors, including
legislation, institutional contexts and social correlations. Thus, it will be impossible to
measure through only scientific precision or to be identified by any single model or
structure of corporate governance for all organisations at all times.!** Quite to the
contrary, corporate governance needs to be workable, adaptable, flexible and
innovative. Introducing value creation for all parties broadens capabilities and
cooperative value in the management framework as well as enhances internal control

mechanisms and avoids the probability of any kind of conflict.14°

It is difficult for board of directors to deal with interests of different parties and diversity
of firm's priorities as a zero-sum game. For example, maximising shares values does
not necessarily entail the same result for the corporation at large.'*® Therefore, "The
position here seems to be that a director can take into account group interests when
carrying out his role as a director of a group member, but not to the point of

subordinating the interests of his company to the interests of the group as a whole".*#’

142 Kijel, G., and Nicholson, G. (2003). Board Composition and Corporate Performance: How the
Australian experience informs contrasting theories of corporate governance. Corporate Governance: An
International Review, 11(3), at 201.

143 1bid.

144 Beleya, P., Raman, G., Ramendren, C., and Nodeson, S. (2012). Independent Directors and
Stakeholders Protection: A Case of Sime Darby. International Journal of Academic Research in Business
and Social Sciences, 02(04), at 428.

145 |bid, at 429.

146 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 235.

147 Milman, D. (2013). Governance of Distressed Firms [electronic resource]. Cheltenham: Edward
Elgar Publishing, at 42.
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The traditional perspective that sees shareholders as principals and directors as their
agents is not supported by legal systems such as that of England. Instead, they deem
the firm as principal and the board of directors as autonomous fiduciaries and mediating
hierarchs who act on behalf of the interests of the whole corporation. The legal systems
also recognise various stakeholders as team members who have claims and they need a

fair balance in competing on the firm’s resources.'*®

The Companies Act 2006 has mentioned this broad view of principals and it provides
a clearer and stronger formulation than its predecessor of 2002.24° Section 172(1) of the
Companies Act 2006 stipulates “Duty to promote the success of the company:

(1) A director of a company must act in the way he considers, in good faith,
would be most likely to promote the success of the company for the benefit of
its members as a whole, and in doing so have regard (amongst other matters) to:
(@) the likely consequences of any decision in the long term, (b) the interests of
the company’s employees, (c) the need to foster the company’s business
relationships with suppliers, customers and others, (d) the impact of the
company’s operations on the community and the environment, (e) the
desirability of the company maintaining a reputation for high standards of
business conduct, and (f) the need to act fairly as between members of the
company.”**

Similarly, the Saudi law clearly mentions that one of the main functions of the board is
to regulate the relationship with stakeholders with a view to protecting their respective
rights and maintaining good relationships with them as well as regulating the
company’s social contributions.®™! This issue has received further attention from the

new Saudi CGR of 2017, as will be discussed in chapter five of this thesis.

148 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 230.

149 Dignam, A. (2007). Capturing Corporate Governance: The End of the UK Self-regulating System.
International Journal of Disclosure and Governance, 4(1), at 32.

150 See section 172 of the Companies Act 2006.

151 Articles 83- 85 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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2.3 The Most Prominent Models of Corporate Governance Used
Worldwide

2.3.1 Introduction

The successive financial crises that have affected many countries around the world in
the last few decades has increased the need to search for and adopt a strong corporate
governance method and legislation. Moreover, some other factors give good corporate
governance practices further importance and drive improvements in corporate
governance mechanisms, such as the development of capital markets, increasing
investor confidence and the need to reduce barriers between worldwide capital markets,
as well as the tendency for companies to expand through privatisations of state-owned
enterprises, acquisitions and mergers.*®2 The legal environment and local circumstances
are highly effective in determining the corporate governance system and its appropriate

practices.

Given the internationalisation of cross-border portfolios and international markets'
interactions through technological advances, it can be said that there is global consensus
about the importance of many core principles of corporate governance. One of the most
famous sets of principles are the Organisation for Economic Co-operation and
Development (OECD) Principles. However, there are several systems of corporate
governance that have been formed in different legal and economic environments. These
have also been subjected to various cultural and political contexts. Corporate
governance models can therefore be said to depend on the legal and economic systems,
capital market development and the ownership structure adopted by each country.3
Moreover, many of the differences in "corporate governance systems around the world
stem from the differences in the nature of legal obligations that managers have to the

financiers, as well as in the differences in how courts interpret and enforce these

152 Dignam, A. (2007). Capturing Corporate Governance: The End of the UK Self-regulating System.
International Journal of Disclosure and Governance, 4(1), at 25.
153 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 22,27.
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obligations".*>* Such factors have a significant role in both forming models and the

practice of corporate governance.

This chapter will discuss some of the most prominent and most successful models of
corporate governance which have the essential elements of a good governance system,

such as in the United States, the United Kingdom and Germany.*>®

2.3.2 The Anglo-Saxon Model; the US System

The Anglo-Saxon model of corporate governance in both the USA and the UK has been
built on a common law system that tends to focus on shareholders and gives their
interests and rights wide protection. Furthermore, these countries often have a more
dispersed shareholder ownership structure from a large number of outside investors.
This contrasts with countries that have civil law where a concentrated share ownership
structure is popular.®® This Anglo-Saxon model of corporate governance has three
leading features. It is: market-oriented, outsider-dominated and shareholder-focused. ™’

Generally, the Anglo-Saxon model adopts the outsider system with regard to
institutional investor ownership and control structures which rely on the market.**® This
system assumes that there is no conflict between the separation of ownership and
control and minority shareholders’ protection due to the legal infrastructure and

advanced capital markets.*®

The Anglo-Saxon model could also be termed capital-related, which assumes that the
concepts of market capitalism and self-regulation are capable of creating a balance

154 Shleifer, A., and Vishny, R. (1997). A Survey of Corporate Governance, Journal of Finance, 52(2),
at 750. Available at: http://onlinelibrary.wiley.com/doi/10.1111/j.1540-6261.1997.tb04820.x/full,
accessed on 12/3/2015.

155 |bid, at 737.

156 Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press, at 22, 227.

157 Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes Relevant to
the European Union and its Member States, European Commission, Final report and Annexes, Weil,
Gotshal and Manges, at 32. See also Jurgens, U., and Rupp, J. (2002). Working Paper - The German
system of corporate governance: characteristics and changes. Social Science Research Center Berlin
(WZB), No. FS 11 02-203, at 2. available at: http://hdl.handle.net/10419/50757, accessed on 12/3/2015.
158 Dignam, A. and Galanis, M. (2004). Australia Inside-Out: The Corporate Governance System of the
Australian Listed Market. Melbourne University Law Review, 28, at 625.

159 Cernat, L. (2004). The Emerging European Corporate Governance Model: Anglo-Saxon, Continental,
or Still the Century of Diversity?. Journal of European Public Policy, 11(1), at 151.
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between the functions of self-interest and decentralised markets. As long as they can
provide a well-functioning stock market, this gives shareholders an ability to sell their
shares safely. Moreover, these markets should have strict regulations that ensure the
integrity of information disclosure and insider trading, with institutional settings that
are based on a fiduciary relationship between shareholders and managers and promote
profit-oriented conduct.®® The structure of corporate ownership is the most salient
feature that distinguishes this system. In the US, for example, more than 50% of
outstanding shares are owned by individual shareholders.6!

It could, therefore, be said that the system of corporate governance in the US gives
shareholders the dominant position in relation to other stakeholders, such as creditors,
employees, suppliers and the wider community. The companies that belong to this
system of corporate governance are seeking to maximise the profits for their investors.

2.3.3 The Anglo- Saxon Model; the UK System

Despite the fact that corporate governance in the UK belongs to the Anglo-Saxon
system and so shares most of the above characteristics, there are a number of
remarkable differences between the system in the UK and that in the US, particularly
in terms of stakeholder protection. Some of these divergences have arisen from the
UK’s relationship with countries in Continental Europe as it is part of the EU. These
have diverse models of corporate governance and some particular regulations that

adjust their corporate sectors toward European integration. 62

Mullineux broadly debates some of the different aspects of the corporate governance
models in the USA and the UK. These can be summarised in the six points below:163

160 |bid at 149-151.

161 |bid, at 151.

162 Armour, J., Deakin, S., and Konzelmann, S. (2003). Shareholder Primacy and the Trajectory of UK
Corporate Governance. British Journal of Industrial Relations, 41(3), at pp 50- 51.

163 Mullineux, A. (2010). Is There an Anglo-American Corporate Governance Model?. International
Economics and Economic Policy, 7(4), at 437- 443. See also Bush, T. (2005). Divided by a Common
Language Where Economics Meets Law: US Vs Non-US Financial Reporting Models, Dialogue in
Corporate Governance: Beyond the Myth of Anglo-American Corporate Governance; Institute of
Chartered Accountants in England and Wales (ICAEW), June 2005 at 18-23.
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The US system is widely based on rules and litigation whereas the UK has a
principles-orientated system that relies on the concept of ‘comply or explain’ of
codes. These codes give shareholders a pivotal role in appointing directors and
replacing CEOs and Chairmen as well as influencing their remuneration.
However, the concept of ‘comply or explain’ gives a listed company a chance
to avoid complying with some rules of the UK Corporate Governance Code if
it can explain the circumstances and reasons that drive it to do so.

The system in the UK concentrates more on protecting outside shareholders "ex
ante" and facilitates their role of monitoring by providing financial reporting. In
contrast, the US system focuses on the primacy of share traders' protection "ex
post” and on providing accurate market pricing for them. It could be said that
the most divergent point between the US and the UK systems is that the US
system focuses on an efficient capital market (equity) through guaranteeing
legal price ‘right’ of the share.

The UK system has more concentrated share-ownership in the hands of
institutional investors than the US system. This situation makes institutional
investors eligible to play vastly greater roles and have a prominent position in
corporate governance in the UK in contrast to the case in the US.

Unlike the case in the UK, the CEOs in the US have a considerable level of
power and there is no need for them to be isolated from any elevated liability,
including to be chairman of the board of directors. Moreover, they are eligible
to sit on or chair any committees such as remuneration and internal audit
committees.

There are also a number of other divergences such as the financial reporting
model and its requirements, the system of auditor accountability and the firm's
efficiency running compared with its capital resources which have been
addressed by the UK model through different methods than those in the US
context. This may make the UK legislations related to corporate governance

much closer to continental Europe than the US.
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2.3.4 The Continental European Model; the German System

Continental European countries who have built their corporate governance system on
civil law often adopt a concentrated share ownership structure which prioritises
protection at the expense of minority shareholders.1®* Moreover, these countries tend to
focus on certain stakeholder groups through giving their interests and rights wide legal
protection rather than to shareholders.'® In other words, the stakeholder theory is the

underlying principle that distinguishes the Continental corporate governance system. 16

Many Continental European countries, especially Germany, have adopted the insider
system in terms of institutional investor ownership and control structures.®” Moreover,
in contrast to the Anglo-Saxon model, these countries have a two-tier board: the
executive board of directors and the supervisory board: "The supervisory board is
formed according to different procedures across Europe but in many cases employees
have the right to appoint or recommend several members to the supervisory board".1®8

This model has three main features: it is bank-oriented, meaning that it gives banks the
dominant role in a complex system of cross-shareholding and company financing; it is
insider-dominated, i.e. a production-oriented, company-centred management system;
and finally, it is stakeholder-focused.'®® Therefore, in this system, banks and other
dominant ownerships, including governments in some countries, might be able to place

their representatives on the supervisory board, thus exercising some control.°

In Germany, banks and insurance companies have owned more than 50% of all shares
and have strong relationships, business interdependencies and long-term commitment

involvement. Similarly, in Austria large shareholders occupy 54% of the companies
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or still the century of diversity?. Journal of European Public Policy, 11(1), at 153.

189 Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes Relevant to
the European Union and its Member States, European Commission, Final report and Annexes, Weil,
Gotshal and Manges, at 32. See also Jirgens, U., and Rupp, J. (2002). Working Paper - The German
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and control between 50 and 75 per cent of the voting rights.!”* Thus, the value
orientation that targets maximisation of shareholder return and the value-based conduct

of trading stocks play a minor role in this system.’?

In the continental literature on corporate governance, good practice for firms does not
necessarily mean what is good for shareholders as corporations have independent
volition.}”® Nevertheless, the continental tradition highlights the labour-related aspects
and employee involvement schemes and participatory management, and gives them a
right to participate in strategic management decisions. For example, in Austria,
Denmark, Germany, Luxembourg and Sweden, employees of companies of a certain
size have the right to elect some members of the supervisory body or directors. This is
also the case to some extent in Finland and France.!’* Consequently, the influence of
the labour sector is much greater in the European model when compared with the

limited role of trade unions in the Anglo-Saxon model.}™

Mallin argues that: "It is likely that, over time, the remaining influence of banks in
terms of direct influence in a company will reduce, and it will be the distinction between
ownership and control that helps drive and shape corporate governance reform".1’®
Furthermore, some noteworthy changes have happened recently in the German system,
such as stock-based remuneration packages and the introduction of the principle of
shareholder value, as well as further regulatory initiatives in increasing transparency
and accountability. The adoption of international accounting standards and
improvement in stock market regulations have maximised initial public offerings and
created some degree of convergence between the German and Anglo-Saxon models.

However, these changes have not dissipated the above pivotal divergences which are
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based on a host of institutional, legal and cultural barriers firmly rooted in those two

doctrines.t’’

17 Goergen, M., Manjon, M., and Renneboog, C. (2008). Is the German System of Corporate Governance
Converging Towards the Anglo-American Model?. Journal of Management and Governance, 12(1), at
65- 66.
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2.4 The Theory and Model of Corporate Governance in Saudi Arabia

It is clear that Saudi legislation seeks to adopt rules and standards that regulate the
management of joint stock companies listed on the stock market to ensure their
compliance with the best governance practices. This is in order to guarantee the
protection of shareholders’ rights as well as the rights of stakeholders.1’

The corporate governance theory and the adopted model in Saudi Arabia seems to be
much closer to the Anglo-Saxon model and more in harmony with its general theory
which aims to generate a fair return for shareholders. Saudi legislation and the corporate
governance regulations adopt the unitary board of directors and do not provide an
option to approve a two-tier model.}”® The Saudi system does not support the trend of
a bank-oriented or any other long-term dominant ownership. Furthermore, Saudi
corporations are not subject to any legal enforcement or compliance that gives
employees a right to participate in strategic management decisions or to have any

representative form.

On the other hand, the Saudi legal system, including its corporate governance regime,
is based on civil law as is the case in Germany and France.'® It also contains many
rules that protect and regulate rights and interests of stakeholders' groups and minority
shareholders as well as providing some limitations to CEO power. For example, Saudi
law prevents the position of the chairman of the board of directors from being merged
with any other executive position in the company.'8 Unlike the Anglo-Saxon model,
the government in Saudi Arabia dominates most labour, financial, services and business
sectors, and recently it has tended to privatise some of them under its supervision.82
Moreover, the ownership structure of many large joint stock companies has been
occupied by state-concentrated ownership. This environment to some extent boosts the

state’s role and control over the corporate sector.

178 Article 2/a of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

179 The research will discuss this issue in depth in chapter four.

180 Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of Comparative Law,
36(4), at 746.

181 Article 81/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

182 These points will be discussed in depth in chapter three.
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Regardless of the extent of compatibility that the Saudi system has with either model
or theory, no system of corporate governance can operate in isolation from the effect of
companies' actions on the wider groups of various stakeholders.8® Therefore, reviewing
the Continental European system of corporate governance in depth will be helpful in
reforming and developing corporate governance in Saudi Arabia. One of the useful
concepts of the Continental European system of corporate governance is that of
engaging employees in governance issues without diluting shareholder influence. This
would be particularly useful as, unlike Anglo-Saxon countries, there are no civil

institutions or labour unions that might provide further protection for employees.'8

In conclusion, there is no need to search for the best system to imitate blindly. Instead,
the principal practical question when designing a corporate governance system is how
to introduce significant legal protection for investors and other stakeholders as well as
how to achieve the firm's goals successfully.'® Corporate governance systems and legal
protection of investors in most countries including developed or developing need to be

continuously improved.*8®

Moreover, the theories and models of corporate governance should be viewed in light
of the local legal system, the ownership structure and the capital market
characteristics.*®’ In addition, the challenges and negative impacts that come from the

local setting should also be considered.®

2.5 Conclusion

This chapter discussed the importance, concepts and major principles of corporate

governance. Moreover, it explored the major corporate governance theories and models
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which arise from different theoretical perspectives. Some of these theories seek to serve
particular aspects of corporate governance while others may be formed as a result of a
reaction to and the tackling of some problems and needs in corporate governance. Each
of the theories has its relative merits and some have feasible elements that can be
applied to contribute to governance improvements in different environments and
circumstances.’® Therefore, studying the main theories is essential to understand the
role of the board of directors and the boundaries of the relationships between various
groups in a firm and the importance of finding a comprehensive balance between

liability, control and ownership.

The board of directors and the firm have a unique relationship which can never be
described as an agent-principal relationship between the board and shareholders
exclusively.’® Hence, both English and Saudi legislation deem the firm (not its
shareholders) to be the principal and the board of directors as autonomous fiduciaries
and mediating hierarchs who act on behalf of the interests of the whole corporation.
They also recognise various stakeholders as team members who have claims, needs and
rights.*

The chapter also highlighted the most prominent models of corporate governance used
worldwide that affect the role of the board of directors and described the main
characteristics of each of them. Furthermore, this chapter attempted to point out to what

extent these models are compatible with those in Saudi Arabia.

The model adopted in Saudi Arabia is much closer to the Anglo-Saxon model and more
in harmony with its general theory as it aims to generate a fair return for shareholders.
Like this model, Saudi legislators adopted the unitary board of directors and have not
supported the bank-oriented system which creates long-term dominant ownership.
Furthermore, there are no regulations that support any form of employee representation
or participation in decision-making. However, the legal and economic environments in

Saudi Arabia to some extent boost the state’s role, ownership and control over the

189 Kiel, G., and Nicholson, G. (2003). Board Composition and Corporate Performance: How the
Australian experience informs contrasting theories of corporate governance. Corporate Governance:
An International Review, 11(3), at 201.
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191 Section 172 of the Companies Act 2006. And see articles 83- 85 of the Corporate Governance
Regulations 2017 in the Kingdom of Saudi Arabia.
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corporate sector. The government also dominates most labour and financial services as
well as business sectors. Therefore, some of the principles of the Continental European
model may be useful in developing corporate governance in the Saudi context.
Moreover, there is a real need to introduce significant legal protection for investors and

achieve the firm's goals successfully.

The chapter clarified the theories and models which impact on the corporate governance
system in each country. This, however, necessitates clarification of the legal
environment, judicial system, local circumstances, economic system and political
context in Saudi Arabia. These will all be discussed in the next chapter alongside the
prominent characteristics of the capital market and the relations between the
government and corporate sector which impact on the board of directors. Moreover, the
discussion will try to cover Saudi Arabia's new vision for 2030 which includes
economic projects that promise dramatic changes that will expand the role of the

corporate sector at the expense of the current governmental dominance.
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Chapter Three

The Legal and Economic Environments Affecting the
Board of Directors in Saudi Arabia as Compared to
English Law and Global Standards
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3.1 Introduction

The preceding chapter mentioned that the legal environment, local circumstances,
economic system, cultural values and political context are highly significant in

determining the corporate governance system and its theory in each country.

In this chapter, the discussion will focus on the legal and judicial systems and the
political and cultural environments in Saudi Arabia, as well as the prominent
characteristics of the capital market and the relations between the government and
corporate sector which impact on the board of directors. Moreover, the discussion will
try to cover Saudi Arabia’s future economic projects that have been announced recently.
These promise dramatic changes that will expand the role of the corporate sector at the
expense of the current governmental dominance. However, in order to achieve the
desired results, those economic objectives need to meet the legal, political and
economic requirements that are compatible with the principles of corporate governance

and global standards.
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3.2 State Authorities and Legal Environment in Saudi Arabia

3.2.1 State authorities

Saudi Arabia was founded in 1932 as a fully sovereign Arab Islamic state'®? based on
a monarchical system.®® This is limited to the sons and grandsons of the Founder King
Abdul Aziz Al Saud.®* Like most countries, the state authority, in general, consists of
judicial, executive and regulatory authorities but conversely there is no separation
between these three authorities.'® In other words, the King has the final authority over

all these bodies.1%

The executive authority of internal and foreign affairs of the state in Saudi Arabia is
assigned to the Council of Ministers.?®” It has full power over all executive and
administrative affairs and the final authority to draw up the internal, external, financial,
economic, educational and defense policies, and over other government agencies.
Moreover, it supervises and monitors all ministries and government agencies in terms
of the implementation of policies, laws, regulations and resolutions.*®® It is presided
over by the King who supervises and directs the general policy of the state and monitors
the implementation of laws. He also works to safeguard coordination and cooperation
among the various governmental agencies.'®® Moreover, each member of ministers of
the Council of Ministers are appointed by the King and he has full authority to remove
them; he may also dissolve the Council of Ministers and reconstitute it as a whole.?
According to Saudi law, the King is the supreme commander of all armed forces and

has the right to appoint and terminate the services of their officers.?

Legislative authority (or regulatory authority as it is called to avoid confusing it with

the legislative role of Shari'ah) in Saudi Arabia has the task of formulating laws and

192 Article 1 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.
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201 |hid, article 60.
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rules of state affairs in accordance with the principles of Islamic Shari'ah.2% In the Saudi
system, the function of enacting and amending laws and regulations, approving
international treaties and agreements and concessions have been assigned to the Council
of Ministers (the executive authority), not to an independent entity like a Parliament.2%3
The Council of Ministers reviews the drafts of such legislation and votes on them article

by article and then as a whole; after that they will be issued by Royal Decree.?%

Saudi law stipulates that "the Judiciary shall be an independent authority. There shall
be no power over judges in their judicial function other than the power of the Islamic
Shari'ah."2% However, it also stipulates that "appointment and termination of judges
shall be by Royal Order, at the recommendation of the Supreme Judicial Council".2% It
should be noted here that this Supreme Judicial Council is currently presided over by
the minister of justice who is a member of the Council of Ministers (the executive

authority).

Saudi Arabia also has the Shura Council®®” which can, to some extent, undertake the
role of Parliament or in more accurate phrase the “consultant council”. This Council
consists of a hundred and twenty members, excluding the chairman, composed of
scholars, experts and specialists who have all been chosen and can be relieved by the
King.2%® He also defines their grades, rights, duties and all their affairs through Royal

Orders; 2% he may also dissolve and reconstitute the Shura Council.?%

The function of this council is to review and study laws, policies and regulations®!! of
the state that are referred to it by the President of the Council of Ministers and provide

202 |pjid, article 67.
203 1pid, article 70.
204 Article 21 of Law of the Council of Ministers 1993 in the Kingdom of Saudi Arabia. And Article 70

of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia
205 Article 46 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.

208 |bid, article 52.

207 The term “Shura” can be defined as the process of asking specialists to give their opinions and have
a dialogue with each other to support decision-maker to reach the right decision. See, Aljamili. M. (2012).
Role of the Shura Council in the Kingdome of Saudi Arabia in Drawing and Overseeing the Internal and
External Policies in the Kingdom, the Fact and Aspirations, Riyadh: Naif Arab University for Security
Sciences, PhD Thesis, at 11. (Arabic).

208 Article 3 of Law of the Shura Council 1992 in the Kingdom of Saudi Arabia.

209 [hjd, article 10.

210 Article 68 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.

211 Article 20 of Law of the Council of Ministers 1993 in the Kingdom of Saudi Arabia.
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opinions and suggestions on them.?? Moreover, they discuss annual reports of
ministries and governmental agencies and give appropriate suggestions.?® However,
all these suggestions and resolutions will be reviewed by the Council of Ministers.?!4
Furthermore, Saudi law gives each minister the right to propose a new draft law or an

215

amendment to an active law-> whereas it should be proposed by a group of ten

members of the Shura Council to submit the proposal to the King.2®

It should be noted that there are no political parties in Saudi Arabia and there is no
direct representation or proxy representation. Nor are there any elected officials in at
level of the state apparatus. Moreover, there are no trade unions or civilian institutions
for overseeing the state. This context should, therefore, be considered in any attempt to

reform laws or transplant rules or principles from different contexts.

3.2.2 The Role of Shari'ah

There are numerous articles in different laws that emphasise the pivotal role of Islamic
Shari‘ah in Saudi Arabia. These articles express that Shari‘ah is the final reference for
all legislation, which must be formulated in accordance with the principles and the
sources of Shari‘ah; all development regulations needed must not be departed from
either.?’ The first article of the Basic Law of Governance stipulates that "The Kingdom
of Saudi Arabia is a fully sovereign Arab Islamic State. Its religion shall be Islam and
its constitution shall be the Book of God and the Sunnah (Traditions) of His
Messenger..."?!8 This act also states that governance "derives its authority from the

Book of God Most High and the Sunnah of his Messenger, both of which govern this

212 Article 15 of Law of the Shura Council 1992 in the Kingdom of Saudi Arabia.

213 | bid.

214 Article 19 of Law of the Council of Ministers 1993 in the Kingdom of Saudi Arabia.

215 Article 22 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.

216 Article 23 of Law of the Shura Council 1992 in the Kingdom of Saudi Arabia. For further details

about the limited power and influences of Shura Council in Saudi Arabia, see Aljamili. M. (2012). Role
of the Shura Council in the Kingdome of Saudi Arabia in Drawing and Overseeing the Internal and
External Policies in the Kingdom, the Fact and Aspirations, Riyadh: Naif Arab University for Security
Sciences, PhD Thesis. (Arabic). See also, Aljuhani, G. (2006). Role of Shura Council in Preparing
Legislation in Saudi Arabia, A Comparative Study, Riyadh: Naif Arab University for Security Sciences,
Master’s degree dissertation. (Arabic).

217 Article 46 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia. And Article 2 of Law
of the Shura Council 1992 in the Kingdom of Saudi Arabia.
218 Article 1 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.
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Law and all the laws of the State”.?'® The King is responsible for running state affairs
according to the dictates of Islamic Shari'ah.??® He also supervises the ministers'
implementation of Shari'ah laws and the state’s general policies as they are collectively
responsible before the King.??! Moreover, the courts ought to apply the provisions of

Islamic Shari‘ah and the other promulgated laws that are not in conflict with them.???

Despite all the rules that emphasise the role of Shari'ah in Saudi main legislation, there
are in fact a number of rules that conflict with Shari‘ah teachings, especially in the
banking sector for example. This also applies to other rules that have been imposed by
the needs of civil society in the modern state which have been simply borrowed from
transnational law without any serious attempt to investigate local solutions or to
consider the divergence in environment.??® The process of enacting laws and their
codification are controversial issues in Saudi Arabia and the subject of long-term
disagreements between politicians and scholars of Shari'ah. This dispute has affected
even the usage of the term "law"?%* in Saudi Arabia, with legislators preferring to avoid
the term altogether and use "system" instead. Cultural controversy can also arise with

many steps being taken by the government towards civil society modernisation.??®

To understand this situation, it should be recognised that Shari‘ah is not only a body of
laws but also a religion with provisions that cover all aspects of people’s lives including

worship, business activities and relationships. Islamic doctrine is a part of Saudi culture;

226

it is owned by all Saudi people*<® and affects the majority of them who respect its

219 Article 46 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.

220 |hid, article 55.

221 |bid, article 57.

222 | bid, article 48.

223 Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of Comparative Law,

36(4), at 734-737.

224 |bid, at 734.

225 for more information about this confliction between those two parties, see Layish, A. (1987). Saudi
Arabian Legal Reform as a Mechanism to Moderate Wahhabi Doctrine. Journal of the American Oriental
Society, 107(2). And Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of
Comparative Law, 36(4), at 732-734.

226 100% of Saudi citizens are Muslim. See the report of percentage of Muslims in each country, The
World Factbook, which can be found at: https://www.cia.gov/library/publications/the-world-
factbook/fields/2122.html , accessed on 2/5/2016. See also Oxford Islamic Studies Online, available at
http://www.oxfordislamicstudies.com/article/opr/t125/e2114?_hi=0&_pos=2 . accessed on 2/5/2016.
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provisions, seek to follow them and are keen to protect their beliefs. This claim can be
proved by emphasising the above rules in Saudi law and the cultural controversy that
will be explained later. Therefore, it is extremely important to clarify the concept of
Shari‘ah and to distinguish its genuine principles from peoples’ interpretations.

To understand the confusing relationship between Shari'ah and law, this research

divides the provisions attributed to Shari‘'ah into four categories:

The first consists of absolute provisions that are based on the text of the holy book of
the "Quran™ or the correct text of the "Hadiths" of the Prophet Muhammed which are
recognised by all or the majority of Islamic scholars. These provisions may include
either rules or general principles such as provisions on inheritance, divorce settlements,
the wearing of headscarves ("Hijab™) and the Islamic penalties for specific crimes.
Moreover, Shari‘ah prohibits drinking alcohol and usury, whether in the form of paying

or receiving interest.

Second, there are several principles and general rules that regulate whether something
is permissible "Halal" or prohibited "Haram™ in the Shari'ah context — this can be
derived from the Islamic texts, provisions and instructions. For example, the principle
of justice, the protection of human rights and their funds, the principle of preventing
damage, harm and risk taking and so on. A further one is the general principle that
activities are permissible as long as they do not conflict with Shari‘ah goals. Such
principles can be considered guidance for judging the regulations, evaluating new needs
and innovating solutions for events and problems that did not happen during the time
of the Prophet Muhammed.

There is an entire field of Islamic literature devoted to the study of this kind of
knowledge with subtopics such as principles of islamic jurisprudence "Asol Alfigh",
the objectives of Shari'ah "Maqgasid AlShari'ah™ and the policies of the Islamic
government "Siyasah Shar'iyah". In addition, there is the importance of taking "custom"

into consideration as a vital source in law-making.??” These focus on how to use the

227 In English, see for example, Kamali, M. (1991). Principles of Islamic jurisprudence (Rev. ed.).
Cambridge: Islamic Texts Society.
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limited texts of Islamic sources to regulate novel events. This makes Shari'ah creative

and innovative and enables it to be flexible to accept good global experiences.

Accordingly, it can be said that Shari‘ah admits every new rule that does not conflict
with the general framework of Islamic objectives, teachings and human rights and
people interests according to Shari'ah principles wherever the rules originate from.??
This appears to confirm Shari‘ah’s recognition of the role of social and human
experiences in improving legislation; something which is not monopolised by any one
nation. Historically, through this open and flexible perspective, Islamic civilization has
played a pivotal role in regulating people’s affairs and creating proactive solutions for
many existing or perceived problems. It has also benefited and improved the
experiences of people and civilisations that it has been in contact with.2?® The current
dilemma in Islamic legislation is not about the capability of Shari'ah but rather the
capabilities of Islamic scholars, politicians, and people concerned with cultural

improvement.

There is no denying that the development of law is an integral part of the development
of culture, civilisation, social relationships, industry and economics. Hence, the
advanced nations in these aspects have been more able to introduce, direct and control
the law and its progression. Consequently, in the last two centuries, the role of Islamic
scholars has switched from producing rules to harmonising legal products of Western
civilisation with Shari‘ah. It should be noted here that there is a strong relation between
law and culture. Therefore, many legal rules of Western commerce and finance, for
instance, are built on capitalist principles which focus, in general, on maximising
profits. In contrast, religious teachings including Shari‘ah support justice and social
welfare. This situation makes Islamic scholars tend to be reluctant and resistant,
particularly when some of those legal rules diverge from Shari‘ah in either their

principles or goals.

Thirdly, there are the debatable provisions that have not obtained the consensus of all

or the majority of Islamic scholars who may see the case from different perspectives

228 |bid, at 246- 250.
229 For example, the efforts of Islamic scholars in interpreting the knowledges of Greek and the
considerable efforts of Ibn Rushd and Ibn Khaldun in philosophy and sociology.
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and, therefore, give a variety of opinions or conflicting judgments on it. It will be
recalled that this kind of provision represents the majority of "Figh" Islamic
jurisprudence that has been recorded?®® and there are several schools that deal with
those debatable issues with their specific methods. There are four schools: Hanafi,
Maliki, Shafi'i and Hanbali that have become most famous and each has influence on
specific regions in the Islamic world. Consequently, it is difficult for this kind of
provision to be attributed to Shari‘ah as conclusive provisions because it is impossible
to take both contradictory opinions or select one of the scholarly opinions at the expense
of another. In addition, this situation has not prevented ongoing debates among Islamic
scholars inside each school. However, at the individual level, anyone can follow
whichever opinion he or she is convinced by. This situation for individuals can be
applied by groups of people or indeed a country, such as Saudi Arabia which adopted

Hanbali doctrine.?3!

Along similar lines, there are other debatable issues such as the ongoing debate among
Islamic scholars about company issues such as "legal person” and "limited liability
company".?*2 Conflicting opinions on this have emerged from Islamic scholars. Thus,
it is difficult to claim that Shari'ah offers a conclusive judgment or there is necessarily

a negative attitude towards them from Shari‘ah.

The fourth category features the provisions incorrectly attributed to Shari‘ah. These
misunderstandings of Shari'ah arise unscientifically in political, social and cultural
contexts. In other words, these provisions may be used as tools in the political and
cultural conflicts in Islamic states, and this has been occurring since the collapse of the

Ottoman Empire.

230 Apart from the essential Islamic provisions and the prime principles of Shari‘ah, the unanimous issues
are exceedingly limited in Islamic jurisprudence. See for example the book named "Consensus" who
tried to collect all unanimous matters, Ibn Almonther. (2009). Consensus (ed 2), Beirut: dar- al-kotob al-
ilmiyah.

231 See the Royal Decree in 1927 and The Judicial Board declaration, which can be found at the official
website of the Judicial Board https://www.scj.gov.sa/about, accessed on 18/8/2016.

232 Habib, A. (2012). Islamic Law, Investors' Rights and Corporate Finance. Journal of Corporate Law
Studies, 12(2), at 385- 386.
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In the last few centuries, Islamic civilisation, including the provisions that can be
derived from Shari‘ah, has been retreating in the face of the domination of Western
civilisation in many aspects including militarily, commercially, economically and
industrially. Colonialism by European states that occurred in several Muslim countries
widened the gap between these two cultures, particularly when they imposed their laws
over the countries they occupied. Moreover, the situation worsened when some
dictatorial Muslim leaders imposed a Western lifestyle over Muslim societies and
legislated strongly against Shari‘ah and many Islamic features like the Hijab. Moreover,
a number of them adopted the Socialist system which is directly opposed to Islamic

teachings.?®

Taking all of the above factors together, an atmosphere of distrust arose against Western
civilisation and its culture and generated resistance among Sharia scholars towards
foreign legislation and any modernising projects proposed by their countries’ leaders
as well.?®* This information can be used to understand the Saudi context as it contains
the most holy sites of Muslims; its population and other Muslims also consider Saudi
Arabia as the ideal Islamic country. Therefore, the usage of Shari‘ah provisions in the
conflicts between politicians and Islamic scholars is most visible in Saudi context. As
a result of this confliction, some strange provisions have emerged, which have never
belonged to Shari‘ah or are consistent with its principles, for example, the prohibition
on the usage of the term "law", forbidding benefiting from Western laws at all even
when their rules are compatible with Shari'ah,® as well as banning women from
driving. This resistance comes from people who think that these provisions will protect
the supremacy of Shari'ah and protect women from the bad decision to remove Hijabs,
for instance, which has already happened elsewhere. Such provisions are not fair and
should not be attributed to Shari‘ah.

233 For example, the Socialist system which had adopted by Syria and Libya dictators, and the sufferance
that women wearing Hijab were facing in Turkey.

234 Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of Comparative Law,
36(4), at 733.

235 See for example, Almubred, M. (2015). The Faculties of Law and the Judgment in Other Than What
Allah Revealed. (Arabic) available online at http://saaid.net/book/open.php?cat=&book=14183,
accessed on 18/8/2016. This book has praised by two of the senior of Islamic scholars in Saudi Arabia.
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In conclusion, this relationship between Shari‘ah and law has very heavily impacted on
both the legislative and judicial systems in Saudi Arabia. This includes the development
of the company sector at both levels of the legislative and judiciary, which will be

discussed in the upcoming sections.

3.2.3 The Saudi Judicial System

Saudi law, in general, assigns judicial authority to two branches: the General Courts
"Sharia Courts" and the Administrative Judicial Body "Board of Grievances", which
has been allocated for disputes where the government is a party. This dual model is a
tradition in countries that belong to the French legal family where civil law has been
adopted. Likewise, many Middle East countries including Egypt, Lebanon and Tunisia
have copied this system.?*® Both of these judicial bodies have an independent Supreme
Judicial Council which has a supervisory role over courts and judges and oversees
administrative aspects of the judiciary. As well as a huge court, courts of appeals and

other courts that related to their jurisdiction.?*’

Despite Saudi law restricting judicial authority to those two judicial bodies, there are,
in fact, several administrative committees that have a judicial jurisdiction. The Saudi
legal system does not recognise these committees as part of the judicial authority but
does grant them full jurisdiction to adjudicate some civil, commercial and
administrative cases in accordance with the judicial jurisdiction assigned to each
committee by its constituted decree.?*® Such administrative committees can be found in
a variety fields, such as Committee for Resolution of Securities Disputes, the Tax
Committees, the Committees for Penalizing Traffic Violations, the Mining Disputes
Committee, the Banking Disputes Settlement Committee, the Copyright Committee,

236 Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of Comparative Law,
36(4), at 746.
237 Articles 4, 8 of Law of the Board of Grievances 2007 in the Kingdom of Saudi Arabia. See also

articles 5, 9 of Law of the Judiciary 2007 in the Kingdom of Saudi Arabia.

238 Ansary, A. (2008). A Brief Overview of the Saudi Arabian Legal System, Hauser Global Law School
Program, New York University School of Law, available online at
http://www.nyulawglobal.org/globalex/saudi_arabia.htm#a, accessed on 18/8/2016. And see Al-Jarbou,
A. (2004). Judicial Independence: Case Study of Saudi Arabia. Arab Law Quarterly, 19(1/4), at 30.
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Customs Committee, the Labor Disputes Settlement Committee, the Committees for

Press and Publication Violations and so on.

Al-Jarbou discussed the possible reasons for creating these kinds of semi-judicial
committees. One reason is that the situation is a response to the requirement of the
comprehensive development that has occurred in Saudi Arabia at all levels and the
current courts do not have sufficient experience to deal with it. Other interpretations
tend to justify their establishment to ease the caseload before courts or to cope with
disputes arising from applying the decrees or regulations due to the privacy of those
issues.2%

Codification is one of the most important justifications for the creation of these unusual
judicial bodies in the Saudi context. More accurately, those committees are following
the particular provisions that have been codified in each field and then been
adjudicating thereunder.?*® This idea of codifying Shari‘ah rules has received strong
opposition from Shari‘ah scholars who control the judicial authority. This resistance to
codifying Shari‘ah rules into a single civil code comes from the fact that this idea has
led some countries to dispossess Shari'ah from its pivotal role in the judicial
authority.?*! It should be noted that the number of those committees is reducing over
time through the development of the Saudi judicial system and some of their liabilities
have been transferred to the appropriate courts.??

Starting from the fact that Shari‘ah is the master authority for Saudi courts, it therefore
also plays another role in appointing judges and their rehabilitation. Saudi laws require
a candidate to "hold a degree of one of the Sharia colleges in the Kingdom or any
equivalent degree, provided that, in the latter case, he shall pass a special examination

to be prepared by the Supreme Judicial Council".?*® Gaining a postgraduate degree

239 Al-Jarbou, A. (2004). Judicial Independence: Case Study of Saudi Arabia. Arab Law Quarterly,
19(1/4), at 30.

240 Almarzogy, M. (2004). The Regulatory Authority in Saudi Arabia (1st ed.). Riyadh: Obeikan
Bookstore, at 174. (Arabic)

241 Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of Comparative Law,
36(4), at 732-733.

242 See the royal decree number M/78 in 1.10.2007. See also Section 8 of the Operational Mechanism of
Judicial law, available at the official website of Supreme Judicial Council:
https://iservices.scj.gov.sa:9113/home/pdflist), accessed on 18/8/2016.

243 Article 31/d of Law of the Judiciary 2007 in the Kingdom of Saudi Arabia.
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further enables judges to be promoted through the ranks of the judiciary. However,
judges working in criminal, labour and commercial courts are required to "undergo at
least two months of training in the Commercial, Labour and Criminal Procedure laws

and other relevant regulations".?**

3.2.4 The Judicial Authorities Related to the Company Sector

The structure of judicial authority related to the company sector has also been affected
by the dispute between Shari'ah scholars and the Saudi policy-makers. This
disagreement has pushed the Shari‘ah courts to refuse to introduce and implement the
Commercial Law (Law of the Commercial Court) issued in 1931 as the first prime
commercial legislation in Saudi Arabia. In contrast, this drove the authorities to exclude
commercial and company cases from the judicial authority and create alternative ways
to fill the gap in the judicial system as a logical consequence of that situation.?*®

The first commercial tribunal entity in Saudi Arabia was established in 1926 and was
named the 'traders council’. It comprised seven members who had been appointed by
the king. In 1931, the Commercial Law (Law of the Commercial Court) was issued,
including the regulations that arranged the jurisdiction, procedure and composition of
a commercial council or ‘commercial tribunal’, which covered the jurisdiction of
company disputes. One year before the Company Law was published in 1965, the Saudi
Legislature Authority assigned the settlement of commercial and companies disputes
to two separate entities. Then, in 1967 those two authorities merged under the name of
"The Settlement of Commercial Disputes Authority' with full judicial powers under the

umbrella of the Ministry of Commerce.?4®

Decree number (402) of the Council of Ministers issued in 1987 abolished The

Settlement of Commercial Disputes Authority' and transferred its jurisdiction to the

24 Ansary, A. (2008). A Brief Overview of the Saudi Arabian Legal System, Hauser Global Law School
Program, New York University School of Law, available online at
http://www.nyulawglobal.org/globalex/saudi_arabia.htm#a, accessed on 18/8/2016.

25 Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of Comparative Law,
36(4), at 746.

246 Al-Drib, S. (1999). The Judicial Organizing in Saudi Arabia in the Light of Islamic Law and the

Judiciary System. Riyadh: Al-Imam Muhammad Ibn Saud Islamic University, at 450- 452. (Arabic)
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specialised commercial divisions in the Board of Grievances with two levels of
courts/litigations, first instance and appellate. With this decree, commercial and
company cases finally came under judicial authority. This excludes certain issues such
as banking disputes and cases involving the stock market which are still assigned to

administrative committees.

In 2007, a significant reform happened in the Saudi judicial authority. A new law was
published for both the General Courts "Sharia Courts" and the Board of Grievances
which have also expanded their authorities.?*’ This law stipulates creating the
commercial courts under the General Courts framework, which can be considered as
the first commercial court as there has never been one in the previous Saudi judicial
structures. The Royal Decree of this new law included also an operational mechanism
that discussed the needs of those courts and regulated the stages for creating bodies or
legislation needed and the ways of transferring the tasks between the judicial systems.
It also includes a timetable about collecting the authorities of commercial judiciary
under the commercial court, which lead to abolish several current administrative
judicial committees gradually.?*® Accordingly, the commercial courts was to run under
the Board of Grievances until 2 October 2016 as that had been agreed and indicated in
the documents signed by Saudi Arabia’s two judicial parties.?*® With this kind of court,
the Saudi commercial environment will become more harmonised with global
development and respond to the economic needs and commercial international

agreements; it will also be able to engage more with foreign investors in its market.?>

In contrast, while all companies are monitored by the Ministry of Commerce and are
subject to the jurisdiction of commercial courts, the Capital Market Authority is the

authorised body which has the jurisdiction over listed companies in Saudi Arabia.

247 See the royal decree number M/78 in 1.10.2007
248 Section 8 of the Operational Mechanism of Judicial law, available at the official website of Supreme
Judicial Council: https://iservices.scj.gov.sa:9113/home/pdflist) , accessed on 18/8/2016.

249 See documents number 37/19/2104 and 37/19/2105 in 21.3.2016. See also, the website of Ministry of
Justice at https://www.moj.gov.sa/ar/Pages/News_Details.aspx?NewsID=68, accessed on 18/8/2016.
And see the declaration of spokesman of Supreme Judicial Council which available at
http://www.alriyadh.com/1140580, accessed on 18/8/2016.

20 Altwijry, S. (2011). Commercial Courts in the Saudi Judicial System. Riyadh: Naif Arab University

for Security Sciences (NAUSS), at 98. (Arabic)
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3.2.4.1 The Capital Market Authority

The nature of the administrative and judicial bodies that have authority over the board
of directors significantly impacts on the performance of the board of directors and the
roles and relationships with its members, shareholders, stakeholders and the company
as a whole. Listed joint stock companies in Saudi Arabia come under the supervision
of the Capital Market Authority (CMA) and are subject to its jurisdiction, not to the
Ministry of Commerce or commercial courts. The members of the board of the CMA
are appointed by Royal Order; this also determines the salaries and benefits of the board
members.?®! The CMA has corporate personality and financial and administrative
independence. It also reports directly to the president of the Council of Ministers (the
king).?®2 The CMA has a particular law that determines the scope of its authority, its
jurisdiction and its power in enacting regulations and enforcing the provisions of the
Capital Market Law and other relevant regulations and rules. In order to fulfil this
function, the CMA has the power to inspect records, and gather evidence and

documents required to tackle any violations or prevent them in the first place.??

The CMA establishes the Committee for the Resolution of Securities Disputes (CRSD),
whose members shall be appointed by the board of the CMA for a renewable three-year
term. Such a committee has the full jurisdiction to decide complaints or lawsuits and to
issue decisions over all relevant disputes in both public and private rights, as well as to
consider the grievances against actions and decisions taken by the CMA.?%* The law
also empowers the Committee to punish anyone violating the law with fines,
imprisonment, suspension of trade, seizure of property, travel bans and so on according
to set conditions.?>® Moreover, it has the powers required to investigate these disputes,
including subpoenaing witnesses and ordering the production of any necessary
evidence and documents.?®® Disputes and issues that are not mentioned by the Capital
Market Law and the regulations issued by the CMA are essentially subject to the

jurisdiction of commercial courts.?’

21 Articles 7/a, 59 of Capital Market Law 2003 in the Kingdom of Saudi Arabia.

22 |bid, article 4/a.

253 |bid, article 5/a, c.

24 |bid, article 25/a, c.

255 | bid, articles 57/c, 59.

256 | bid, article 25/a.

257 See the decision number 5/L/D1/2005 in 2006 of the Committee for the Resolution of Securities
Disputes about the prosecution of a shareholder who claim that the company sold his shares without his
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The CMA can also file a lawsuit before the CRSD against certain violations. It has the
power to determine these violations as well as the authority to issue regulations and
rules related to them.?*® For example, article 57 of the Capital Market Law empowers
the CMA to file a lawsuit against those violating articles 49 and 50 which determine
matters relating to fraud and insider trading. These two articles give the CMA the power
to set rules determining acts and practices constituting violations of such matters, as
well as specifying and defining related terms.?®® This means that the CMA in some

cases plays the roles of legislator, claimant, inspector, jury and judge at the same time.

According to Saudi law, the Council of Ministers shall issue a resolution to form an
appeals panel for a renewable three-year term to receive appeals against the decisions
of the CRSD and to issue final decisions for the complaints or lawsuits considered. The
appeals panel comprises three members representing the Ministry of Commerce and
Industry, the Ministry of Finance, and the Bureau of Experts at the Council of
Ministers.?%? In practice, the data show that the CMA Board and the Committees for the
Resolution of Securities Disputes issued 241 sanction decisions; 102 of which were
issued and enforced against listed companies/senior executives. On the other hand,
there were 36 final judgments issued in favour of the CMA in cases brought by or
against it, compared with three final judgments which were issued against the CMA in
cases brought by or against it. These data come from the latest report of the CMA in

Saudi Arabia.?5!

It should be noted that despite the fact that the CRSD and the appeals panel are carrying
out judicial functions and they have the full authority to do so, the Saudi law does not
deem the members of these committees as judges and it considers their decisions as
administrative decisions not judicial verdicts.?? Moreover, the CRSD and the appeals

panel are exercising their judicial duties away from the courts which, unlike them, have

permission, the committee decided that this case is outside its jurisdiction. See also Dahish, S. (2014).
The Jurisdiction of Saudi Commercial Courts and their Litigation Procedures. Riyadh: Naif Arab
University for Security Sciences (NAUSS), at 88. (Arabic)

28 Article 5/a of Capital Market Law 2003 in the Kingdom of Saudi Arabia.

29 hid, article 25/c, 49, 50.

260 |hid, article 25/ f, g.

261 See the Capital Market Authority in Saudi Arabia, Annual Report 2016, at p. 105, 107.

262 Article 25/ b, ¢ of Capital Market Law 2003 in the Kingdom of Saudi Arabia.
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the supreme principles of justice, judicial independence and objective procedures. The
members of the CRSD and the appeals panel have been appointed from legal
consultants specialising in the jurisprudence of transactions, who have expertise in
commercial and financial affairs, securities and financial markets. The law prevents
them from having any financial or commercial interest even indirectly or having a
kinship relationship with parties to lawsuits up to the fourth degree of relatives.?%®
However, this does not mean that they have sufficient legal qualifications and
independence, which the members of the judicial authority have.

Another important point in this context is that the Capital Market Law uses fines and
financial penalties imposed on violators of the provisions of the law as financial
resources of the CMA.2% The law requires the CMA to deduct from its total income all
current capital expenses, any expenses needed and double the total of its expenditures
as a general reserve, and then it shall remit the surplus revenues collected to the Ministry

of Finance.?%

The above influential factors may create an atmosphere of uncertainty about the
credibility of the litigation in Saudi capital market. These may cause serious negative
effects not only on Saudi companies and the relationships with their board members but
also on attracting foreign investors. Such a situation goes against the current strong
trend towards privatisation and maximising the role of the corporate sector in Saudi
Arabia, which needs to improve regulations, the judicial system, the environment of the

market economy and measures of protection for the rights of all parties.

The recent final resolution issued on 9 February 2017 against Mohammad Al Mojil
Group Company has created a big debate in the Saudi capital market and may disclose
the extent of concerns in this regard, when strict sanctions including fines of billions
and many years of imprisonment can be issued by a mere administrative authority. This
resolution gave 5 years’ imprisonment for each of the chairmen of this company and
the deputy, and a fine of 1.5 billion Saudi riyals ($400 million) to be deposited in the
CMA account as well as a variety of other strict sanctions for auditors and master

283 |hid, article 25/b.
264 |bid, article 13.
265 |bid, article 14.
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executive managers. In addition, the resolution invites any individual shareholder or
third party who sustained damages from this violation to file a case before the CRSD

and to claim compensation.6®

3.2.4.2 Suggested Reform

As discussed earlier, the long-term disagreements between Shari'ah scholars who
dominate the judicial authority and the Saudi policy-makers have brought into existence
several administrative committees that have a judicial jurisdiction. Such a dispute has
negatively affected the structure of the judicial authority and pushed the Shari‘ah courts
to refuse to introduce and implement some legislation that conflicts with Shari‘ah and,
at the same time, has pushed the government to create these kinds of semi-judicial
committees. This disagreement negatively impacts on the requirement of the
comprehensive development and damages the local economy, commerce and the needs
of civil society. Therefore, both politicians and Islamic scholars should work together
to end this conflict and find a solution that ensures that all kinds of disputes including

securities disputes will be covered by the structure of judicial authority.

This serious dilemma may be solved by two main methods, which have some obstacles

but these are fewer than the problems that may come from the current situation.

First, the policy-makers can recognise and comply with numerous articles in different
laws in Saudi Arabia that emphasise that all legislation must be formulated in
accordance with the principles and the sources of Shari‘ah including regulations
relevant to development.?®” These articles also impose on the courts to apply the
provisions of Islamic Shari‘ah exclusively.?® This would mean banning all practices
whether national or international that depart from Shari‘ah in all sectors, including
commerce, corporate, banking and securities market. There is nothing that prevents a
country from enacting legislation that harmonises with local culture and responds to the

demands of the majority of citizens, as long as it does not damage third parties. These

266 See the CMA announcement on the Issuance of a Final Decision by The Committee for the Resolution
of Securities Disputes on 09/02/2017 available at: http://cma.org.sa/en/News/Pages/CMA_N_2182.aspx,
accessed on 18/8/2016.

267 Articles 1, 46, 55 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia. And see article
2 of Law of the Shura Council 1992 in the Kingdom of Saudi Arabia.

268 Article 48 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.
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rights and local particularities should be respected by foreign investors who want to

work or invest in Saudi Arabia.

On the other hand, Shari'ah scholars could be more proactive and respond to the
requirement of the development and the economic needs and also be more harmonised
with the global commercial system and international agreements. Moreover, the
negative position against the codification needs to be reviewed by Shari‘ah scholars and
be made flexible to follow specific provisions that have been codified in some fields
and then been adjudicated thereunder, as long as this codification does not conflict with
Shari‘ah teachings. This will be achieved in two ways: encouraging research to find
appropriate solutions and new products to meet economic and financial needs that are
compatible with Shari‘ah; and by improving the judicial authority, qualifying
programmes, curriculums and judges’ competence so that they are qualified and have

sufficient experience to deal with the cases filed before semi-judicial committees.

It should be noted that these two actions, to some extent, are already in place. A good
example comes from banking sector that was once very removed from the provisions
of Shari‘ah. However, now the Islamic banking system provides a wide variety of
financial products that are internationally applicable and globally recognised.
Moreover, the Islamic universities in Saudi Arabia offer several postgraduate
programmes concerned with legal comparative studies, including financial and
commercial law.?%° Furthermore, they have implemented, especially in the last decade,
scholarship programmes abroad and sent many students who have undergraduate
degrees in Shari'ah to study in the most prestigious universities around the world. Many
of them return with useful knowledge and experience.?”® This solution is more suitable
to the recent trend that is clearly stipulated by the Saudi law issued in 2007 which allows
the commercial courts to cover all authorities of the commercial judiciary and aims to

abolish the current administrative judicial committees over time.?*

%9 See for example the postgraduate programs in Higher Judicial Institute, available at
http://t.co/nvyhKG74Aa And those programs in Islamic University in Medina available at
http://www.iu.edu.sa/Page/20780, accessed on 18/8/2016.

270 In addition, there are thousands of students who take advantage the Custodian of The Two Holy
Mosques Scholarship Program based on the royal decree number mb/5387 in 25.5.2005 and continued
for 10 years.

271 Section 8 of the Operational Mechanism of Judicial law, available at the official website of Supreme

Judicial Council: https://iservices.scj.gov.sa:9113/home/pdflist) , accessed on 18/8/2016.
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The second way to solve the judicial dilemma and its negative effects caused by the
semi-judicial committees in Saudi Arabia is to improve these committees, transforming
them into authentic courts with two levels: first instance and appellate. This would
require the Saudi legal system to recognise these committees as part of the judicial
authority or at least for them to be recognised by the government as courts with all their
powers, authority and independence. This applies also to appointing their members,
their tenures, work locations and the nature of their decisions to be similar to those in
the judicial authority. Moreover, the members of these committees should be selected
from highly qualified individuals according to standards that meet the functions of

judicial authority and the specific jurisdictions they will deal with.

It may be difficult to create courts, under the current judicial authority, which deal with
some cases that conflict with Shari‘ah and the Basic Law of Governance. However, this
exactly applies to the current committees that are run in the same location and legal
environment but with different names and procedures. This may point to a problem
with names and not actual practice. Therefore, these committees can have the same

characteristics and procedures of the courts regardless of the name they are given.

In conclusion, it is should be noted by both politicians and Islamic scholars that the
unfairness, the abuse and the neglect of rights that may arise from the current situation
of vesting some judicial functions to administrative committees are, in fact, in much

greater conflict with both Shari'ah teachings and the Basic Law of Governance.

3.2.5 The Major Legislation Affecting the Board of Directors of Listed
Companies in Saudi Arabia Compared to those in England

3.2.5.1 The Saudi Legal Family

According to Hanson, the Arab World was a fertile ground for the transplantation of
French legal concepts as a result of two main reasons. The first was the events of the
previous centuries that involved Europe, particularly France, and the Ottoman Empire,

at the level of politics and economics. These strengthened the transplantation of the
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French legal system into Middle Eastern countries. The second was the concept of the
immutability of Shari‘ah that is consistent with the principle of the personality of the
law and its dependence on the texts of the Quran and the teachings of the Prophet
Muhammed as well as the broad administrative and political powers of the Islamic
government under the principles of public policies and interests. Those factors are more
harmonised with French jurisprudence and its distinction between public and private

law which led to establishing a separate system of administrative law.2"?

Saudi Arabia has developed its legal system by benefiting from its neighbours' expertise
as long as this does not conflict with Islamic law. Egypt was the foremost country at
integrating Western civilisation, including French legal concepts, with Islamic
principles. This allowed Egypt to modernise its legal system and create associated
institutions. This made Egypt a window for receiving French legal principles into

Islamic culture, and then on to Saudi Arabia.2”

In contrast, the UK legal system has been built on common law, which is developed
through case law. Unlike Saudi Arabia, this makes the UK legal system more flexible
in the creation of rules and in involving judges in the process of law-making. This
differs from the process of law-making in Saudi Arabia which is subject to bureaucratic
procedures that are assigned exclusively to the legislature, which is held by the king or

the Council of Ministers, the executive authority.

The Saudi Arabian legal system, to some extent, has been built on civil law like many
Middle Eastern countries which belong to the French legal family. Therefore, the rule
of stare decisis or any doctrine that restricts judges to case law are not followed by
Saudi courts, whether those decisions are issued by lower or higher courts. This makes
a judge independent to rule in a different way even if the facts presented are similar.2’*
However, the law of the Board of Grievances issued in 2007 instructs that the Board

shall classify the rendered courts' judgments as well as print and publish them.?”® The

272 Hanson, M. (1987). The Influence of French Law on the Legal Development of Saudi Arabia. Arab
Law Quarterly, 2(3), at 290-291.

273 | bid, at 291.

274 Karl, D. (1991). Islamic Law in Saudi Arabia: What Foreign Attorneys Should Know. The George
Washington Journal of International Law and Economics, 25(1), at 149 -150.

275 Article 21 of Law of the Board of Grievances 2007 in the Kingdom of Saudi Arabia.
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Board of Grievances has published several volumes of those court judgments including
commercial cases, even those issued before the recent law.?’® This requirement of
publishing and collecting judgments does not oblige Saudi courts to follow the rule of
stare decisis compulsorily but it does create general legal principles and judicial norms
that may be considered a judicial resource. This is very helpful in assisting the
principles of transparency and justice as well as supporting judges to make their

decisions quickly, as well as being more likely to be approved by the higher courts.?”’

The analytical study by La Porta et al., which compares legal families in terms of legal
enforcement, should be referred to here. They point out that:

"The French family has the weakest quality of accounting ... An investor in a
French-civil-law country is poorly protected by both the laws and the system
that enforces them. The converse is true for an investor in a common-law
country, on average ... legal families with investor-friendlier laws are also the
ones with stronger enforcement of laws. Poor enforcement and accounting
standards aggravate, rather than cure, the difficulties faced by investors in the
French-civil-law countries".2’®

3.2.5.2 The New Company Law

On the 4" of December 2015, the new Law of Companies was published in Saudi Arabia
which superseded the previous law issued in 1965 and gave existing companies a one-
year time limit to comply with its new rules.?’® This law is designed to meet the
contemporary needs of the company sector and create a motivating environment for
them to increase their contribution to the national economy. It also tackles the
shortcomings of the obsolete law and the dispersed decrees that tried to amend it. The
new law removes several barriers and restrictions in front of the growth of the company
sector. It also includes numerous rules that enhance the good practices of corporate
governance. On the one hand, the new law reduces the costs and the procedures for the

establishment of a firm. For instance, it minimises the statutory reserve capital and the

26 For further details, see the official website of the Board of Grievances available at
http://bog.gov.sa/ScientificContent/Judicial Blogs/Pages/default.aspx, accessed on 18/8/2016.

217 | bid.

278 porta, R., Lopez-de-Silanes, F., Shleifer, A., and Vishny, R. (1998). Law and Finance. Journal of
Political Economy, 106(6), at 1141- 1145.

219 Articles 224- 226 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
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capital required for establishing a public company. Also, the number of members
required to set up a joint stock company has been reduced.?®° According to this law, a
single person who meets certain conditions can set up a company.?8! Moreover, the new
law gives modern communications technology a vital role, it allows companies to
maximise shareholder participation by holding the meetings of general assemblies via
modern means of communication. The website of the Ministry of Commerce becomes
adequate on its own for a firm to advertise itself and publish its Memorandum of
Association electronically. Those facilitated rules may encourage Saudi businessmen
to modify their institutions to shape firms and to encourage family companies, which

receive greater attention in the new law, to become joint stock companies.?®?

On the other hand, the new law makes several principles of corporate governance
compulsory rather than remaining optional or being considered soft law. For example,
it prevents the position of the chairman of the board of directors and any other executive
position in the company from being combined.?®® Moreover, it forces companies to
adopt a cumulative election method in appointing members of the board of directors.
The new law also minimises the loss ratio of capital of a company which necessitates
an extraordinary meeting of the shareholders within prescribed timelines to solve the
problem or the company will be dissolved by force of law. This rate of loss was 75%
of the capital whereas it is only 50% in the new law.?3* There are also strict sanctions
of imprisonment and fines stipulated by the new law which act as a strong warning
against the board of directors or any company parties not to breach the provisions of

this law or provide false data and so on.?®

England is one of the foremost countries that has issued rules that organise operations
of firms and serve to develop corporate governance. The Companies Act 2006 has over
1,300 sections and is considered the prime piece of legislation that regulates English
law in the company sector. This Act has emerged as a result of a long term cumulative

experience which made it simple, efficient and cost effective for companies to use in

280 |pid, article 54.

281 1bid, article 55.

282 |bid, articles 13, 86/3.

283 |pjd, article 81.

284 1bid, article 95, 150. This figure also is consistent with the UK legislation, see section 656(1) of the
Companies Act 2006.

25 |pid, articles 211, 218.
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the modern era. It also codifies directors' duties, clarifies shareholders' rights and
simplifies the administrative procedures required.?®® Using such a law comparatively

will help attempts to reform company law in other nations.

There is other legislation in England related to the board of directors which cannot be
found in Saudi Arabia — the Company Directors Disqualification Act 1986. This Act is
an important part of English company law as it disqualifies directors who are suspected
of misconduct and prevent them from "being directors of companies, and from being

otherwise concerned with a company’s affairs".2’

3.2.5.3 The Corporate Governance Regulations and Others Regulations Issued by
the Capital Market Authority

The Capital Market Authority has issued the Corporate Governance Regulations as well
as many other regulations in order to organise the conduct of listed companies; these
aim to protect the rights of shareholders and stakeholders as well as to create a healthier
environment for investment. There are more than a dozen regulations, such as the
Listing Rules, the Resolution of Securities Disputes Proceedings Regulations, Merger
and Acquisition Regulations, Investment Funds Regulations, Securities Business
Regulations, Market Conduct Regulations, Offers of Securities Regulations, Credit
Rating Agencies Regulations, Investment Accounts Instructions, Procedures and
instructions for companies whose losses have reached 50% of their capital.?® Some of
these regulations and their annexes of applications and forms are very useful for the
board of directors in raising their awareness about discharging their duties perfectly.
They may also guide them in dealing with some crucial situations which may help them

to tackle problems and avoid prosecutions in the first place.

The first Corporate Governance Regulations was issued in 2006 with 5 sections and 19
articles that highlight the rules and standards required to ensure compliance of joint

stock companies with best governance practices.?®® This regulation comes under the

286 The description of the UK Companies Act 2006, the National Archives of the UK government,
available at http://www.legislation.gov.uk/ukpga/2006/46/notes) , accessed on 18/8/2016.

287 See the Introductory text of Company Directors Disqualification Act 1986.

28 To look at all those regulations, see the official website of the Capital Market Authority available at
http://www.cma.org.sa/en/Regulations/Pages/default.aspx) , accessed on 18/8/2016.

289 Article 1/a of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia.
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approach of "comply or explain” for all listed companies; this means that "a company
must disclose in the board of directors' report, the provisions that have been
implemented and the provisions that have not been implemented as well as the reasons
for not implementing them".?*® However, over time many decrees have been issued
which have forced listed companies to follow certain rules; several of these compulsory

rules were inserted in the new Company Law 2015.2%

On the 13" of February 2017, the Capital Market Authority in Saudi Arabia issued a
new Corporate Governance Regulation (CGR) which superseded the previous
regulation issued in 2006. The new regulation has changed many provisions, tackled
numerous shortcomings and provided copious details. The main characteristics and key
differences of the new CGR can be summarised as follows:

- The new CGR aims to provide some details to explain the provisions of the new
Saudi Law of Companies issued on the 4™ of December 2015, as the old CGR
was not in harmony with it and conflicted with some of its provisions.?%

- Unlike the previous CGR, which comes under the approach of "comply or
explain” for all listed companies,? the articles of the new CGR, except a few
guidance rules, are compulsory for all listed companies.?®*

- The number of parts and rules in the new CGR is greater than the number in the
old one. There are twelve parts in the new CGR, containing 98 articles with
copious details, compared to just 5 parts, including 19 articles, in the old one.

- The new CGR provides some forms and schedules for disclosing remunerations
and obliges listed companies to prepare their remuneration documents

accordingly.?®

2% Article 1/c of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia. There
are more than 8 articles in Saudi CGR became mandatory on all listed companies.

291 There are more than 8 articles in Saudi CGR became mandatory for all listed companies by different
decrees, see the footnotes of the Corporate Governance Regulations 2006.

292 Many of these relevant new provisions will be discussed in the chapter four and five of this thesis.
2% Article 1/c of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia. There
are some articles of old CGR have become mandatory by different decrees from the Capital Market
Authority.

29 Article 1/c of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia. According
to Resolution number 8-16-2017 dated 13 February 2017, all provisions of the new CGR entered into
force on 22 April 2017 except for a small number which entered into force on 31 December 2017. This
means that all parts have now been implemented except some guidance articles which are not mandatory.
2% |bid, article 93/b.
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This thesis will deal with all of the relevant changes and shortcomings considered in
the new regulation. It also clarifies the extent of the improvement in corporate
governance that could result from the new regulation and those aspects related to the

thesis that require further reform.

The regulations of listed joint stock companies and the capital market rules can be found
also in England. There are, for example, the Rules of the London Stock Exchange and
the requirements of the United Kingdom Listing Authority which regulate the operation
of the trading system. In addition, there are the UK Corporate Governance and
Stewardship Codes and UK standards for accounting, auditing and actuarial work
which have been set by the Financial Reporting Council.2%

This thesis will review the relevant Saudi rules that are related to the board of directors

in the light of those in England and global standards of corporate governance.

2% See the introduction of the UK Corporate Governance Code 2016.
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3.3 The Economic Environment in Saudi Arabia Affecting Corporate
Governance

3.3.1 Structure of Saudi Economy

The Saudi economy is characterised by a dependency on oil and by the many
petrochemical productions which are controlled or run by a limited number of state-
owned companies. Oil output represented more than 73% of the total government
revenues in 2015, with petrochemical exports representing the majority of the

remaining percentage of non-oil national income.?*’

Much of the oil revenues have been redistributed in the economy through government
spending on goods, services and employee salaries. Because of this the government has
raised spending on wages in government works and used employment in the public
sector as a simple tool to distribute and participate in the national wealth. Hence, the
expenditure ratio of wages and salaries and allowances exceeded 50% of the approved
budget for 2015 expenses.?®® The sudden oil wealth assisted Saudi Arabia in developing
its infrastructure quickly and in increasing living standards of its citizens. At the same
time, it reduced the role of the private sector which depended too heavily on public
sector activities and spending plans. The private sector, in turn, relies on foreign
workers who represent more than 74% of the labour force in its companies where

wages, benefits and rights are lower.%°

For decades, the public sector and government expenditure in Saudi Arabia has been

the main engine for the economy and has dominated most economic activities.3 At the

297 Ministry of Finance of Saudi Arabia, (2015). Ministry of Finance Statement About the National
Budget for 2016, available at https://www.mof.gov.sa/en/docslibrary/Budget/Documents/2016.pdf. See
also, General Authority for statistics in Saudi Arabia, (July 2016). Saudi Arabia's exports of goods and
non-oil imports in January 2016, available at: http://www.cdsi.gov.sa/en/1282, accessed on 18/8/2016.
2% Ministry of Finance of Saudi Arabia, (2015). Ministry of Finance Statement About the National
Budget for 2016, at 5,

available at https://www.mof.gov.sa/en/docslibrary/Budget/Documents/2016.pdf, accessed on
18/8/2016. See also, Al Bakr A., 2015, Challenges to Production Base Diversification in Saudi Arabia,
Economic Research Department, Saudi Arabian Monetary Agency (SAMA), at 7.

2% General Authority for statistics in Saudi Arabia, (2015). The annual report 2015, at 61, available at:
http://stats.sharedt.com/en/3084, accessed on 18/8/2016.

300 Saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, at 7, 43. available at
http://www.sama.gov.sa/en-
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same time, the company sector has grown in the shadow of the public sector through
government tenders or providing services to it.3°? This situation has created several
problems in the governance of the public sector such as the excessive expansion in
employment, weakness of productivity, difficulty in evaluating the level of
performance and accountability, weak competitiveness in light of automatic
promotions, and weakness in selecting the most efficient employees and in the
management of human resources.®? This situation has also created another problem in
the labour force structure. The unemployment rate for the national labour force reached

11.5% even though there were more than 8 million foreign workers in Saudi Arabia.3%®

The Saudi economy has been influenced by government expenditures, which moves in
parallel with the volatility of oil prices. This dependency meant that the macroeconomic
indicators and the government revenues declined by 42% in 2015 as a direct
consequence of weak oil prices (down 48%) in 2014. The Saudi stock exchange also
decreased by 17.1%.%%

Dignam and his colleague argue that:

“Macroeconomic conditions matter in corporate governance outcomes, and
recognising the interdependent relationship between micro-level corporate legal
structure and macroeconomic factors, such as trade, capital controls and
demand, alters our understanding of the way corporate governance systems
operate and, in turn, how policy can be formulated. This is important because
the relationship is often overlooked or misunderstood”.3%®

Hence, structural reforms should be made in the Saudi economy to redirect its policies

and tools in order to stimulate non-oil economic diversification, job creation for citizens

US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.
pdf , accessed on 18/8/2016.

301 Elasrag, H., (2014). Unemployment and Job Creation in the GCC Countries, MPRA Paper No. 54600,
at pp 4-13, (Arabic) available at http://mpra.ub.uni-muenchen.de/54600, accessed on 18/8/2016.

302 | bid, at 36, 40.

303 Saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, at 11. available at
http://www.sama.gov.sa/en-
US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.
pdf, accessed on 18/8/2016.

304 1bid, at 7,43. And see General Authority for statistics in Saudi Arabia, (2015). The annual report 2015.
available at: http://stats.sharedt.com/en/3084, accessed on 18/8/2016.

305 Dignam, A., and Galanis, M., (2008). Corporate Governance and the Importance of Macroeconomic
Context, Oxford Journal of Legal Studies, Vol. 28, No. 2, at 240.
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as well as reduce the wage bill in the public sector. The economy’s plan-makers in
Saudi Arabia have drawn attention to the need for economic diversity, something which
has also been recommended by the International Monetary Fund.%® Thus, the Saudi
Five-Year Plan emphasised the importance of enabling the private sector to play a vital
role in both developing the economy and staffing 95% of the new national labour

force.3%’

3.3.2 The Listed Companies in Saudi Arabia

The first joint stock company in Saudi Arabia was established in 1932, which is
considered as the historical beginnings of the Saudi stock market. From that time, the
market has gradually added joint stock companies every year. In 1984, the stock market
became regulated by the Saudi Arabian Monetary Agency (SAMA); this went on to
introduce an electronic settlement and clearing system in 1989. The Capital Market
Authority (CMA) was established in 2003 pursuant to a Royal Decree in 2003. It has a
direct link with the Prime Minister and enjoys financial and administrative autonomy.
The CMA has made a quantum leap of the market in terms of developing the regulatory
and supervisory aspects. It seeks to secure efficiency in the stock market and has full
power to set up and impose rules in order to protect investors and maintain fairness.3%®
Hence, The CMA issued the first Corporate Governance Regulation in 2006 and revised
it by adding numerous amendment decrees. It also issued a new CGR in 2017 to
harmonise its regulations with the new provisions and trends found in the Law of

Companies issued in 2015.

The Saudi stock market consists of sixteen sectors containing a total of 175 listed
companies. In terms of market value (market capitalisation), the Saudi stock market is

at the forefront of the rankings of emerging markets. Moreover, it is the largest Arab

308 Staff of International Monetary Fund, (2014). Labor Market Reforms to Boost Employment and
Productivity in the GCC, International Monetary Fund, at 4.

307 Almatrody, H., (2009). Employment in the Private Sector and the Graduates of Higher Education in
Saudi Arabia, Riyadh: King Saud university, at 9. (Arabic)

308 See the royal decree number M/30 in 31.7.2003
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market with a market capitalisation of 1.6 trillion Saudi riyals ($427 billion) according

to a 2016 assessment.3%°

There are eight listed companies whose accumulated losses have reached between 50%
and 75% of their capital while there is one company which has accumulated losses
between 75% and less than 100% of its capital. There are four companies that have lost

100% or more of their capital 31

It should be noted that the ten biggest companies of the Saudi market represent almost
half of the Saudi market value. The ownership of these companies is concentrated in
the hands of the government.®!! There are three governmental organisations: the Public
Investment Fund of Saudi Arabia, General Organization for Social Insurance and the
Public Pension Agency, and these account for 39% of the Saudi stock market.3?
Moreover, the governmental institutions are among the major shareholders of more than

54 listed companies.®t®

309 saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, at 2. available at
http://www.sama.gov.sa/en-
US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.
pdf. See also the official website of Saudi Capital Market Authority, Investing in the Stock Market,
Capital Market Authority publications, Investor Awareness Guidebooks, at 1-3. Available at:
http://cma.org.sa/En/Documents/IA/Booklet_2.pdf, accessed on 18/8/2016.

30 See the official website of Saudi Stock Exchange (Tadawul), available at:
https://www.tadawul.com.sa/wps/portal/tadawul/markets/equities/market-watch/companies-with-
accumulated-losses, accessed on 18/8/2016.

811 According to the updated on 18/8/2016, the total market value of those ten companies is SAR 822.8
billion, See the official website of The Saudi Stock Exchange (Tadawul)
https://www.tadawul.com.sa/wps/portal/tadawul/home, accessed on 18/8/2016.

312 See Saudi Stock Exchange (Tadawul), Weekly Stock Market Ownership and Trading Activity Report,
Week Ending 18 August 20186, at 10. Available at:
https://www.tadawul.com.sa/wps/wcm/connect/66aeb048-f719-479c-b002-
€5962c5ac08f/3.+Weekly+Trading+and+Ownership+By+Nationality+Report+4-18-
2016.pdf?MOD=AJPERES, accessed on 18/8/2016.

313 According to the report of Major Stake Holder as the updated on 18.8.2016, See the official website
of Saudi Stock Exchange (Tadawul) available at:
https://www.tadawul.com.sa/wps/portal/tadawul/markets/reports-%26-publications, accessed on
18/8/2016.
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3.3.3 Saudi Arabia’s Vision for 2030

Extensive changes occurred in Saudi Arabia at the beginning of 2015. A new king with
a different economic agenda and leadership team was installed. On the political level,
Saudi Arabia was forced into military intervention in Yemen to support its legitimate
government and stop Houthi militias backed by Iran. Moreover, the price of oil reached
its lowest level in a decade. These events have had a massive impact on the Saudi
economy and its administrative methods. Thus, the new government issued ‘Saudi
Arabia’s Vision for 2030’ in early 2016, including a number of programmes such as
the National Transformation Program and many substantial changes to the structure of
the Saudi economy. This vision is directed by the king’s son, Prince Mohammed, who
enjoys a level of power that no other Saudi prince has ever had since the kingdom was
founded in 1932. He is the kingdom’s Crown Prince, the Defence Minister and the
Chief of Council for Economic and Development Affairs, which supervises the
ministries of finance, oil and the economy, as well as the Public Investment Fund and

Saudi Arabian Oil Company (Aramco).3'

Saudi Arabia’s Vision for 2030 can be considered a major historical turning point that
may have a broad impact on the diversification of the economy, the culture of work and
corporate governance practices. Its target is to maximise the role of the private sector
in the long-term with a view to contributing to gross domestic product (GDP) and
increasing the economy liberalisation in terms of ownership, employment, trade and
competition. This is necessary to facilitate investment, remove all obstacles preventing
the participation of the private sector, encourage investment in new fields and improve
regulations and the environment of the market economy. The Vision also seeks to
enhance the level of efficiency in the private sector and its ability to manage various
production units to meet the requirements of production base diversification of the

national economy.3®

314 For all these positions, see the royal decrees number, a/159 on 29.4.2015, a/68 and a/70 on 29.1.2015.
815 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016. See also, Al Bakr A., 2015, Challenges to
Production Base Diversification in Saudi Arabia, Economic Research Department, Saudi Arabian
Monetary Agency (SAMA).
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In order to achieve this target, the government is intending to launch a series of
executive programmes. One of the most important programmes that could pave the way
for the private sector is the government restructuring programme. It aims to reduce the
government’s outlay and promote efficient planning. This will be implemented within
some ministries, institutions and government entities. This will also boost coordination
among them to align them to the requirements of the new phase. The Vision aims to
transform the government’s role from providing services to regulating and monitoring

them.316

Privatisation is another significant tool that is emphasised by Vision for 2030. There is
a strong trend to create a comprehensive privatisation programme that involves most
government functions, public agencies and state-owned companies whether complete
or partial. For example, healthcare, municipal services, housing, finance, energy, the
national airline, telecoms firm, electricity company and so on. Such an ambitious
privatisation plan will even cover some parts of education services (charter schools),
military industries, some services in the ministry of justice and the national oil industry
icon, Aramco.®’” This enthusiastic trend towards privatisation drove The Economist
magazine to ask prince Mohammed, who is at the head of the Saudi economy, whether
this was a ‘Thatcher revolution for Saudi Arabia’ to which he replied ‘most

certainly’ 38

As part of the privatising strategy, Saudi Arabia is considering an IPO of around 5% of
Aramco, the world’s biggest oil company.®!° This will happen in 2018 and will include
some of its subsidiaries. The aim is to turn it into an energy/industrial conglomerate in

order to diversify Saudi income and secure the continuity and growth of Aramco.3%

816 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016.

317 Ibid. See also The Economist magazine, 9 Jan 2016, The Saudi blueprint, available at:
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-dominate-its-region-and-
modernise-its-economy-same?cidl=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email. And see
Bloomberg magazine, 4 April 2016, Saudi Arabia's Deputy Crown Prince Outlines Plans: Transcript,
available at: http://linkis.com/www.bloomberg.com/ne/UQn19, accessed on 18/8/2016.

318 The Economist magazine, 6 Jan 2016, Transcript: Interview with Muhammad bin Salman, available
at: http://www.economist.com/saudi_interview, accessed on 18/8/2016.

319 Ibid.

320 Bloomberg magazine, 4 April 2016, Saudi Arabia's Deputy Crown Prince Outlines Plans: Transcript,
available at: http://linkis.com/www.bloomberg.com/ne/UQn19, accessed on 18/8/2016.
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The new Saudi government seeks to bring multiple benefits through privatisation and
effective participation with the private sector to create initiatives and joint programmes.
In this way, the Saudi Vision aims to slash government waste, increase the rate of
transparency and counter corruption, as well as increase the private sector’s
contribution to GDP and non-oil production. Moreover, this marks an attempt to raise
the rate of nongovernment jobs in the private sector to employ more than 50% of the
national labour force. Through this cooperation, Saudi Arabia will expand its
investments in the religious tourism sector, the development of the petrochemical

sector, gas production, mineral wealth and so on.3

Privatisation will create numerous listed companies in the Saudi market which will be
directed by boards of directors rather than being dominated by government. This
situation will raise the demands of nominating employees to boards because
privatisation significantly impacts the structure of labour force in Saudi Arabia,
representing a serious concern for the government, which needs to give them further
protection in corporate sectors. Moreover, this will increase the need to apply the
principles of corporate governance, including transparency and accountability over the
boards of the targeted sectors. This could be similar to the situation in England,
particularly in the 1980s, when a number of significant issues were reconsidered such

as excessive remuneration for directors and standards of transparency.3?2

3.3.4 The Impact of Saudi Political and Economic Environments in Corporate
Governance

Starting from above facts of culture values in Saudi Arabia and the prominent
characteristics of legal, political, and economic environment, Saudi Arabia is a non-
democratic country that is based on an absolute monarchical system which puts all
authority in the hands of the king. Laws are issued by royal decree or the decree of the
Council of Ministers which is presided over by the king. There are also wide powers

for a minister in issuing bylaws and legal decrees in their ministry and interpreting

%1 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016.

322 Bloomfield, S. (2013). Theory and Practice of Corporate Governance: An International Approach.
Cambridge: Cambridge University Press, at 127.
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legislations. Judicial authority and its administrative affairs are managed by the
Minister of Justice. Moreover, the semi-parliament members are appointed by the king,
not via public elections. By contrast, corporate governance relies on a number of
fundamental principles and concepts of a democratic regime such as participation,

transparency and accountability.

According to the report of the World Bank, the ownership and control of Saudi listed
companies appears to be highly concentrated in the State and its founding families.3?3
The report mentions that several laws and institutions in Saudi Arabia are in their early
stages and remain untested, and awareness of the importance of good corporate
governance and implementation need to be raised. Thus, corporate governance in Saudi
Arabia needs to make additional efforts to focus on enforcement and to turn the ‘law
on the books’ into practice. Moreover, attention is drawn to the importance of the public
disclosure of information related to ownership structure, beneficial ownership and other
non-financial, board member qualifications, nomination procedures and so forth to

reduce the current concern.3?*

A number of researchers have raised concerns about the ability to move forward in the
new Vision for 2030 safely in this situation whilst maintaining the rights of shareholders
and stakeholders and ensuring the success and diversification of the economy, as well
as solving employment problems. The Economist Magazine which met the leader of
the Saudi Vision, doubted that the Vision could be successful. It argued that there was
a huge difference between plan and practice as there are massive obstacles that need to
be solved. The capital markets in Saudi Arabia are weak and have not yet gained the
trust of domestic and foreign investors. Moreover, the economic environment and
structure of the financial system are suffering from bureaucracy and poor

infrastructure.?%®

32 hid.

324 The World Bank, February 2009, Report on the Observance of Standards and Codes (ROSC), Country
Assessment, Kingdom of Saudi Arabia, at 1, 4.

35  The Economist magazine, 9 Jan 2016, The Saudi blueprint, available at:
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-dominate-its-region-and-
modernise-its-economy-same?cid1=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email
accessed on 18/8/2016.
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Developing countries have different circumstances such as basic legal frameworks,
corporate ownership model, structure of the financial system, the strength of ties
between business interests and government, rule of law, quality of accounting standards
and transparency, crony capitalism, the rate of law enforcement and the existence of
capital market institutions. It may be difficult to undertake fundamental reform against
the interests of main actors, and the government may not have sufficient ability to deal
with serious potential threats of privatisation. Therefore, the corporate governance
problem in a broader perspective is an equilibrium problem, which prevents financial
markets from flourish. However, following the guidelines of developed countries in
terms of privatisation may result in counterproductive effects.3® Hence, despite the
claim that the comprehensive privatisation programme will make use of the best
international practices, follow a balanced and scientific manner and reform the laws
and processes as necessary, the ability to implement it is still a concern. Privatisation
in such an environment may be more likely to imitate the Russian or Egyptian models

rather than the English one.

These characteristics draw attention to the importance of the internal corporate
structure, including the board of directors. This is the central aspect that needs to be
considered when reviewing the corporate governance system in Saudi Arabia. This
research will try to provide some suggestions to help board of directors in the Saudi
context to deal with the deficiencies in the political, legal and economic environment
and the lack of oversight institutions as well as to protect the interests of all parties in a
company. The upcoming chapters will discuss the rules that need to be added to
corporate governance regulations in Saudi Arabia to meet the requirements and
conditions of good corporate governance practices. Therefore, the research will discuss
the composition of the board of directors that is most appropriate to the Saudi economic
environment and the main actors so that the board of directors can build an efficient

relationship with them in line with Saudi conditions.

326 Erik Berglof, E., and Thadden, E., (1999). The Changing Corporate Governance Paradigm:
Implications for Transition and Developing Countries, at 17,18 and 26.
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3.4 Conclusion

This chapter highlighted the unique environment in Saudi Arabia in terms of the

political, legal and judicial aspects, as well as the structure of the Saudi economy and

listed companies. This environment has some anomalous characteristics which create

challenges in corporate governance that significantly influence the roles and

relationships of the board of directors in listed companies. The chapter discussed the

key environmental factors that affected corporate governance in Saudi Arabia. These

can be summarised in the following points:

The state apparatus broadly consists of judicial, executive and regulatory authorities
but there is no separation between them in Saudi Arabia; they are all controlled by
the Council of Ministers which is presided over by the king. In other words, the
king is the final authority for all these bodies. Legislation is issued through royal
decree or the decree of the Council of Ministers which is presided over by the king.
The listed companies fall under the supervision of the Capital Market Authority
which has its own jurisdiction and is not subject to the jurisdiction of commercial
courts.

The competent authority responsible for disputes of listed companies works outside
the jurisdiction of the commercial courts. The listed companies in Saudi Arabia are
subject to the CMA and the jurisdiction of the Committee for the Resolution of
Securities Disputes (CRSD) established by the CMA, which also has the authority
to issue regulations and rules. This may create an atmosphere of uncertainty about
the credibility of litigation in the Saudi capital market and may have serious
negative effects on both the role of the board of directors and attracting foreign
investors. The chapter recommended that politicians and Islamic scholars should
work together to end all administrative committees that have a judicial jurisdiction
in Saudi Arabia.

The chapter discussed the new Law of Companies published in Saudi Arabia on 4
December 2015 which superseded the 1965 law. This new law provides many
different provisions related to corporate governance. It is designed to meet the
contemporary needs of the company sector. The new law removes several barriers
and restrictions to the growth of the company sector and reduces the costs and the

procedures for the establishment of a firm. Moreover, it includes numerous rules
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that enhance the good practices of corporate governance. It provides some
simplifications to shareholder participation and further protection of their rights.
One critical addition in the new law gives the audit committee a stronger position
and further independence, in particular over appointing and removing members of
such a committee by the AGM. There is also a tendency to expand the power of the
board of directors in the new law and remove obstacles that may prevent the board
from fulfilling its duties. However, there are also strict sanctions of imprisonment
and fines stipulated by the new law which act as a strong warning to the board of
directors or any company parties not to breach the provisions of this law or provide
false data and so on.

This chapter described the key features of the new Saudi Corporate Governance
Regulation (CGR) introduced in 2017 to respond to the changes in the new Saudi
Law of Companies. The new CGR superseded the previous regulation issued in
2006. Numerous provisions have been changed, many shortcomings tackled and
copious details provided. This makes the new CGR a quantum leap in corporate
governance legislation in Saudi Arabia, which will improve corporate governance
practices and contribute towards meeting the standards of good corporate
governance. Moreover, unlike the old CGR, the provisions of the new CGR are
compulsory for all listed companies, except a small number of guidance articles.
The structure of the Saudi economy is another factor that creates challenges for the
corporate sector. It relies on oil and many petrochemical products that are controlled
or run by a limited number of state-owned companies. The public sector and
government expenditure has been the main engine for the economy and has
dominated most economic activities. Moreover, the ownership and control of Saudi
listed companies appears to be highly concentrated in the state and its founding
families. The ten biggest companies of the Saudi market represent almost half of
the whole Saudi market value. Governmental institutions are among the major
shareholders of more than 30% of listed companies.

The Saudi Vision for 2030 issued in 2016 may have a broad impact on the
diversification of the economy, the culture of work and corporate governance
practices. Its target is to maximise the role of the private sector in the long-term and
increase economic liberalisation. There is a strong trend to create a comprehensive

privatisation programme that involves most public agencies and state-owned
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companies in order to slash government waste, increase the rate of transparency and
counter corruption. This chapter discussed the vision in light of the essential
characteristics of the current economy and corporate sector and the current legal
and political environment. Concerns have been raised about the ability to move
forward in those programmes safely whilst maintaining the rights of shareholders
and stakeholders and ensuring the success and diversification of the economy, as

well as solving employment problems.

These environmental characteristics draw attention to the importance of the internal
corporate structure, including the board of directors. This is the central aspect that needs
to be considered when reviewing the corporate governance system in Saudi Arabia.
Therefore, the upcoming chapter will discuss the composition of the board of directors
that is most appropriate to the Saudi economic environment to meet the requirements
and conditions of good corporate governance practices.
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Chapter Four

The Composition of the Board of Directors in Saudi
Law as Compared to English Law and Global
Standards
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4.1 Introduction and Definition of ‘Board of Directors’

The board of directors is considered a cornerstone of corporate governance and it is a
body that plays a key governance function on behalf of shareholders. It exists because
many listed companies have a large number of shareholders who individually do not
have ability to monitor and evaluate the executive managers.3?’ Furthermore, some
shareholders do not have sufficient incentives to meet their expected roles. Therefore,
they delegate these roles to a group of elected directors. This method is the most
efficient way of observing and evaluating the conduct of executives and of protecting
the rights of all parties involved.3%

Generally, any person who occupies the position of director can be called a ‘Director’
even if he or she does not form part of a board of directors.®?® Thus, it is necessary here
to clarify exactly what is meant by the board of directors. A short definition is that it is
a group of people who are responsible for governing a firm legally.®° The board of
directors may be broadly defined as “a group of people who are elected by a company's
shareholders to represent them as a governing body of a corporation, and who meet
periodically to monitor the company's management and represent the interests of the
shareholders”.33! As such, the board has extensive powers to manage and oversee the
company's business. These responsibilities are vested by the articles of association and
these allow them to act collectively as a board. It is therefore the board of directors,
rather than the members, which has authority to act and transact in the company's name
and on its behalf.33? At the same time, the directors are jointly responsible for the
method of administration and they will be held accountable for all damages sustained

327 Boubaker, S., Nguyen, Bang Dang, Nguyen, Duc Khuong, and SpringerLink. (2012). Corporate
Governance: Recent Developments and New Trends. Berlin, Heidelberg, at 185.

328 | bid.

329 Section 250 of the Companies Act 2006.

330 Boubaker, S., Nguyen, Bang Dang, Nguyen, Duc Khuong, and SpringerLink. (2012). Corporate
Governance: Recent Developments and New Trends. Berlin, Heidelberg, at 160.

331 See “Board of Directors”, Credo Reference. (2007). Dictionary of accounting [electronic resources].
(4th ed.). London: A and C Black, available at: http://www.accountingtools.com /board-of -directors-
definition, accessed on 19/7/2014.

332 Cane, P., and Conaghan, J. (2008). The New Oxford Companion to Law. Oxford: Oxford University
Press. available at:
http://www.oxfordreference.com.ezproxy.lancs.ac.uk/view/10.1093/acref/9780199290
543.001.0001/acref-9780199290543-e-173, accessed on 19/7/2014.
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by the company arising from their misconduct, violation and breach of any provisions

of the law or the company’s bylaws.33

In order to understand the role of the board of directors under corporate governance,
this research should consider issues that are more profound than merely the duties of
the board of directors. One of the major issues in this context is the composition of the
board of directors as this plays a pivotal role in any function carried out by the board of
directors thereafter. There is a strong relationship between the role and duties of the
board of directors and the issues of board composition, including, the size of the board
of directors, the types of membership and the percentage of these types on the board
and their qualifications. As well as, the issues of standards required to select the board

members and the duration of the membership.

It should be noted that trust in boards of directors has reduced dramatically because of
their involvement in the many scandals that have emerged in recent decades. They have
been accused of taking poor decisions and neglecting their monitoring
responsibilities.33* Therefore, putting the issues of composition of the board of directors
under careful consideration by improving corporate governance legislation becomes an
important requirement that needs to be implemented. These rules will allow
shareholders to receive superior representation on boards of directors and assist
protecting the interests of both shareholders and stakeholders as well as dealing with
the diverse interests and conflicts safely.

333 Article 78 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
334 Liickerath-Rovers, M., and De Bos, A. (2011). Code of Conduct for Non-Executive and Supervisory
Directors. Journal of Business Ethics, 100(3), at 465.
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4.2 Appointing the Board of Directors and its Tenure

4.2.1 Appointing the Board of Directors

According to English law, the board of directors shall be elected on an individual

basis,3%

whereas the new Saudi Law of Companies 2015 stipulates that voting in listed
companies must be based on an accumulation of votes. Accumulative voting gives
shareholders voting rights equivalent to the number of shares they hold, whether they

use all of them for one nominee or divide them between several nominees.33¢

The new Saudi Law of Companies issued in 2015 brings an end to a confusing issue
related to the relationship between the positions of chairman of the board of directors
and the managing director. This issue had been mentioned in conflicting articles present
in old Saudi laws. The old Saudi Law of Companies clearly states that the chairman of
the board of directors is also able to hold the office of managing director.3*" In contrast,
the Saudi CGR issued in 2006 prohibits the chairman of the board of directors from
holding any executive positions in the company, including that of managing director.33®
Despite this, Saudi legislators made many of the articles in the old CGR compulsory
for all listed companies, but not this article. This conflict continued for eight years
without any legal revision, which suggests that the Saudi legislature had intended to
give boards of directors more executive powers at that time, as long as the company’s
bylaws specified the duties of these two positions. However, both the new Saudi Law
of Companies 2015 and the new Saudi CGR issued in 2017 prohibit holding the position
of the chairman of the board of directors in conjunction with any other executive
position in the company.*® The law also emphasises that in all cases, one individual

shall not have exclusive powers to make decisions in the company.**

There is a strong view in the UK Code which states that “there should be a clear division

of responsibilities at the head of the company between the running of the board and the

335 Section 160 of the Companies Act 2006.

336 Article 95/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And article 8/b of the
Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia. For further details about this
issue, see the section of “Adopting Cumulative Voting” in chapter five.

337 Article 79 of the Law of Companies 1965 in the Kingdom of Saudi Arabia.

338 Article 12/d of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia

339 Article 81/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And article 24/b of the
Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

340 Article 24/d of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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executive responsibility for the running of the company’s business. No one individual
should have unfettered powers of decision”. %' This separation between the chairman
and chief executive creates a significant benefit for the company as well as giving
greater consistency to the real functions of both the chairman and the chief executive.
One of the major roles of a chairman is to focus on strategic issues whereas the CEO
has responsibility for day-to-day management. In other words, it is a genuine board
member role which focuses on issues of ‘directing’ the business instead of ‘managing’
the business.3*? This does not mean that all other members of the board of directors
should not take on the role of CEO. However, many studies argue that firms with
appointed CEOs as directors enjoy a positive stock market reaction and are less
vulnerable to bankruptcy and they are better able to comply with laws.3*® Nevertheless,
both Saudi and British laws determine that the majority of the members of the board of

directors should be non-executives.3**

There is an important issue which relates to the nature of the membership of the board
of directors in England. The Small Business, Enterprise and Employment Act 2015
requires all company directors to be natural persons and prohibits the appointment of
legal persons as directors.®*> When this provision has come into force it will nullify the
provisions of the Companies Act 2006 which requires companies to have at least one

director who is a natural person.3*

In Saudi law, there are no equivalent sections that deal with this issue, but there are
some references to the representation of the legal person. These indicate that there is
nothing to prevent a legal person or body corporate from placing a representative on

boards. For example, the new CGR defines the term "person” as covering any natural

341 Section a/2 of the UK Corporate Governance Code 2016.

342 Cook, J., and Vernon, G. (1998). Building the Board of Directors. Nature Biotechnology, 16 Suppl,
at4l.

33 Johnson, S., Schnatterly, K., and Hill, A. (2013). Board Composition Beyond Independence: Social
Capital, Human Capital. Journal of Management, 39(1), at 241. available at
http://jom.sagepub.com/content/39/1/232, accessed on 19/7/2014.

344 Article 16/2 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia. See also
section b/1.2 of the UK Corporate Governance Code 2016.

345 gection 87 of Small Business, Enterprise and Employment Act 2015. It should be noted here that in
September 2016 the UK government indefinitely postponed implementation of the ban to consider
permitting exceptions in limited circumstances, as authorized by the statute. As of this writing the
government had not yet defined the scope of such exceptions or the situations in which they will be
granted. For further details, see Bainbridge, S. (2017). Corporate Directors in the United Kingdom.
UCLA School of Law, Law-Econ Research, Paper No. 17-04.

346 Sections 155 and 164 of the Companies Act 2006.
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or legal person recognised by Saudi law.3*’ Moreover, the Saudi CGR prevents an
independent director from “being a representative of a legal person that holds five
percent or more of the issued shares of the company or any of its group”.3*® That means
a legal person in Saudi law can be represented by any kind of membership except an
independent director in the particular case above. However, the minister of commerce
in Saudi Arabia issued a resolution to regulate the appointment of a representative of a
legal person on the board of directors. This resolution requires a legal person to present
forward a natural person permanently with all the personal responsibilities of other
directors. Therefore, this representative can be held accountable under both criminal
and civil liability for their wrongful acts towards the company and for all damages

sustained by the company arising from their misconduct.>*°

Nevertheless, clear amendments in Saudi law should take place in this regard to avoid
the detrimental conduct and opportunistic behaviour that may exploit the inadequate
legislation of representation of a legal person. There was nothing to prevent the Saudi
legislature from including the rule from the above resolution issued in 1998 in the new
CGR issued in February 2017 to combine all requirements in one piece of legislation.

4.2.2 The Tenure of the Board of Directors

The law provides the general framework for the duration of membership to ensure that
all directors are submitted for re-election at regular intervals.>*® The other detailed
provisions for the duration of membership should be stipulated by the articles of
association of the company or bylaws according to the particular needs and

circumstances of firms.3%!

Saudi law prevents the appointment of directors, including the chairman, the managing
director and the secretary as directors for a term that exceeds three years even if the

347 Article 1 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

348 1bid, article 20/c- 2.

349 See the resolution number (423) of Minister of Commerce in Saudi Arabia, dated 7/1/1998. See also
Al-Jabre, M. (1996). The Saudi Commercial Law (5th ed.). Riyadh: King Fahd National Library, at 333-
334,

350 Section b/7 of the UK Corporate Governance Code 2016.

31 Article 68/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And article 17 of the

Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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company constitution provides otherwise. Nevertheless, directors will always be

eligible for re-appointment, provided that does not conflict with the company bylaws.3?

The UK Corporate Governance Code deals with this issue from much wider perspective
than Saudi CGR, it considers the different circumstances of firms and classifies the

duration of membership for the re-election by shareholders into three levels:

- The annual re-election for three kinds of membership: first, all directors at the
first annual general meeting after their appointment; second, the directors of
FTSE 350 companies; third, non-executive directors who have served longer
than nine years.®® All those kinds should be subject to annual election by

shareholders.

- Intervals that do not exceed three years for re-election of all directors of non-
FTSE 350 companies.®**

- The six-year review: a rigorous review for a non-executive director holding

term beyond six years.3>®

It has long been known that shareholders also have a right to remove all or some of the
board of directors’ members at any time even if the company’s constitution provide
otherwise. In a similar manner, Saudi laws and those of England have provided rigorous

articles about this issue to demonstrate this power of shareholders in their meetings.**

The above-mentioned measures and rules of accumulative voting, the board of directors
consisting of a majority of non-executive members, the separation of function of the
chairman of the board of directors and the managing director and finally the provisions
for the tenure of the board of directors, will work side by side to prevent the board of
directors from becoming a circle of familiar associates, but, instead, a decision-making

group that adds real value. Moreover, these will qualify the board of directors’ members

352 |bid.

353 Section b/7.1 of the UK Corporate Governance Code 2016.

354 Ibid.

355 |bid, section b/2.3.

36 Article 68/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And section 168 of the
Companies Act 2006.
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to offer constructive criticism and protect the interests of shareholders and other

stakeholders.3%’

357 Cook, J., and Vernon, G. (1998). Building the Board of Directors. Nature Biotechnology, 16 Suppl,
at41.
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4.3 The Structure of the Board of Directors

It is important to bear in mind that the structure of the board of directors significantly
depends on the system of corporate governance adopted. There are several systems of
corporate governance and these have been formed in different legal and economic
environments. According to Shleifer et al,®® the best corporate governance systems in
the world are the Anglo-Saxon model in the United States and the United Kingdom and
the models that have been adopted by Germany and Japan. Some researchers have
outlined the differences between these corporate governance models. They argue that
the Anglo-Saxon model has three main features; it is market-oriented, outsider-
dominated and shareholder-focused. In contrast, in the German model there is a bank-
oriented trend which gives banks the dominant role in a complex system of cross-
shareholding and company financing; an insider-dominated culture which is
production-oriented and has a company-centred management system; and also, there is

a stakeholder-focused culture.3%®

Taking above characteristics into account, it can be argued that it is very important to
consider the role of an internal corporate structure as the cornerstone that needs to be
considered when reviewing any corporate governance system, especially in developing

countries.

4.3.1 The Types of Boards of Directors

A board of directors is the most important internal corporate institution for coordinating
the interactions within company boundaries, for regulating the relationships between

the different constituencies and for enacting corporate bylaws. Moreover, it plays other

38 ghleifer, A., and Vishny, R. (1997). A Survey of Corporate Governance. Journal of Finance, 52(2),
at 737.

39 Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes Relevant to
the European Union and its Member States, European Commission, Final report and Annexes, Weil,
Gotshal and Manges, at 23-34. See also Rupp, J., and Jurgens, U. (2002). The German System of
Corporate Governance: Characteristics and Changes. FS 11, at 2.
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roles such as creating strategies, delegating responsibilities and monitoring fulfilment

in order to safeguard the interests of different stakeholders.

The traditional models of the board of directors which are most common are the one-
tier system which derives from the Anglo-American tradition and the two-tier system
which owes its basic structure to the German culture.®® The structure of a corporation’s
board of governance is one of the major differences between American and German
business models. This research aims to highlight these two types of board of directors
and attempts to identify their supreme principles and characteristics. This will help in

reforming the laws of the board of directors in corporate governance in Saudi law.

4.3.1.1 The Unitary Board

The one-tier board system which has been adopted by most western economies,
including the United States and the UK, has also been selected by Saudi legislators. In
this type of board, both executive directors who manage the business of the corporation
and non-executive directors who indirectly oversee management work together on the
same board.*®! This combination of the monitoring and the managing bodies of the

corporation is one of the most important features of the unitary model of governance.36?

In the unitary model of corporate governance, the board of directors, which manages
the corporation, is appointed at the shareholders' meeting. The board of directors then
selects some of its members to work with the Audit committee to perform the
monitoring function.®%® The shareholders in this model have more power in the final

decision on the composition of the controlling body and the members who sit on

360 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 1.

31 Glau,T. (2009). Lessons from Germany: Improving on the U.S. Model for Corporate Governance.
International Law and Management review, 5, at 237.

32 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 16.

363 bid.
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management bodies. Furthermore, through the shareholders’ meeting, shareholders

have the power to remove all or some members of the board of directors at any time.364

Taking into account the difference between the US and the UK systems as discussed
earlier, the unitary system of corporate governance in the US and in the UK depends on
the dispersed ownership of companies which puts shareholders in the dominant position
in relation to other stakeholders, such as creditors, employees, suppliers and the wider
community, who may be able to protect their rights through contractual agreements or
external entities. The priority of companies that belong to this system of corporate

governance is to maximise the profits for their investors.

The Saudi legislators have dealt with the board of directors through the one-tier model
and they have not provided any text for using any alternative models. The Saudi Law
of Companies makes it compulsory for joint stock companies to form a board of
directors that consists of at least three members and not exceeding eleven members. 3
The law gives such a unitary board of directors the full powers and joint and ultimate

responsibilities in the administration of the company.3%

4.3.1.2 The Two-Tier Board

The two-tier model of governance has a supervisory board and another board of
management that create more separation between ownership and control.*®” The upper
tier of the supervisory board is directly appointed by the shareholders’ meeting.
Subsequently, this supervisory board appoints a lower tier of management and is also
able to remove them at any time.*®® However, the supervisory board cannot become

directly involved in managing the company as it excludes all executives.*®® Thus, the

364 |bid, at 16-17.

365 Article 68/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And article 17/a of the
Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

366 Article 75/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And article 22 of the
Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

37 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 9.

368 bid, at 13.

369 Glau,T. (2009). Lessons from Germany: Improving on the U.S. Model for Corporate Governance.
International Law and Management review, 5, at 237.
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main role of the supervisory board is to monitor the management board of executives
which has a wide authority, even in major transactions of the corporation excepting
some specific transactions which have been subject to the approval of the supervisory
board.3” It could be said that this monitoring function is somewhat similar to what is

implemented by the Audit committee in the one-tier model.>"*

It should be noted that, in the two-tier model, some of the powers and duties of the
shareholders’ meeting are transferred to the supervisory board. For example, this board
can approve the balance sheet which is unknown to the Audit committee in the unitary
model.32 In other words, the two-tier model gives the shareholders’ meeting a limited
power that can divided into two main roles: amending the bylaws, and appointing and
removing the members of the supervisory board.3”® Some researchers consider this
limited function of the shareholders’ meeting to be a beneficial characteristic, especially
for firms that have widely distributed shares. They argue that this situation maximises
the interests of minority shareholders who are represented by the supervisory board and
gives them better serve than what they may receive from their vote at a sharecholders’

meeting.3™

Germany is considered one of the most notable countries to have adopted the two-tier
model®” | also having been adopted by many other European countries and Japan.3®
This model is most prevalent where corporate governance rules explicitly maximise the

value of stakeholders and support labour participation on the board of directors.®’’

370 Hopt, K., and Leyens, P. (2004). Board Models in Europe — Recent Developments of Internal
Corporate Governance Structures in Germany, the United Kingdom, France, and Italy. European
Company and Financial Law Review, 1(2), at 141.

871 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 19.

372 1bid.

373 Ibid, at 20,21.

374 Aste, L. (1999). Reforming French Corporate Governance: A Return to the Two-tiered Board? George
Washington Journal of International Law and Economics, 32(1), at 50-51. And Ghezzi, F., and Malberti,
C. (2008). The Two-Tier Model and the One-Tier Model of Corporate Governance in the Italian Reform
of Corporate Law. European Company and Financial Law Review, 5(1), at 21.

375 Glau,T. (2009). Lessons From Germany: Improving on the U.S. Model for Corporate Governance.
International Law and Management review, 5, at 237.

376 Goergen, M., Manjon, M., and Renneboog, C. (2008). Is the German System of Corporate Governance
Converging Towards the Anglo-American model?. Journal of Management and Governance, 12(1), at
38.

377 1bid.
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However, despite both shareholders and employees being represented on the German
supervisory board, it is frequently common that representatives of large shareholders

dominate the supervisory board.>"

Both Aste and Glau identified several factors that make the two-tier model highly
advantageous. First, the structure of responsibilities is explicitly evident. This separated
structure and its associated efficiencies allow for further independent supervision of the
management. It also has a clearer scope of duties and better application than a unitary
model and this helps to control the problem of conflicts of interest. Second, due to the
two boards, the decision-making is quicker and has a more procedural efficiency, such
as enabling private meetings to be held for various matters. Third, the two-tier system
creates an environment conducive to diversity and open discourse among directors and
explores the potential candidates of directors in lower tier to transfer to the upper tier.
Finally, the two-tier board attracts more investors, principally foreigners, who are
generally more confident about two-tier boards as they have a better chance of checking

corporate management.3"

However, there are some disadvantages that appear to be the major causes of the
limitation of the spread of two-tier boards. These shortcomings can be summarised in
the following points:

“Excessive formality, particularly with regard to the directorate's obligations to
report to the supervisory board and the formal division of responsibility between
managers and monitors, results in inefficiencies, such as unnecessary meetings
and burdensome amounts of paperwork. Too rigid. The structurally restrictive
nature of the two-tier board. Increased costs. Compensating additional directors
and the time costs generated from regular meetings, which must be scheduled
and rescheduled, between directorate and supervisory board members.””*¢°

Moreover, other disadvantages may arise through a potential power imbalance between
the two levels of boards. Whether when the supervisory board exercises too much
power over the directorate or if the supervisory board is dominated by the directorate,

378 1bid, at 50.

379 Aste, L. (1999). Reforming French Corporate Governance: A Return to the Two-tiered Board? George
Washington Journal of International Law and Economics, 32(1), at 32. And see Glau,T. (2009). Lessons
from Germany: Improving on the U.S. Model for Corporate Governance. International Law and
Management review, 5, at 237,238,246.

380 Aste, L. (1999). Reforming French Corporate Governance: A Return to the Two-tiered Board?.
George Washington Journal of International Law and Economics, 32(1), at 36.
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which is familiar problems in the German two-tier model.3! Exploiting minority
shareholders is another significant shortcoming that is more visible in the two tier model
where a robust of separation between ownership and control. This situation may create
an opportunity to limit the expression of shareholders' voice at approving of the balance

sheet.382

In addition, the exclusion of the supervisory board from management may cause a lack
of direct information which they need to develop an objective picture of the company's
performance. This is especially the case when the legal environment and circumstances
of the firm prevent them from obtaining information in other ways, such as regular
meetings with employees, corporate auditors, customers, government auditors,

suppliers and creditors.>®3

4.3.1.3 Types of Boards of Directors in View of the Saudi Context

There is no need to search for the best foreign system for the board of directors to be
imitated without taking into account the problems and negative aspects ensuing from
the local setting, that need to be changed. Corporate governance systems in most
countries, whether developed or developing, need to continually revise the mechanisms
for the legal protection of investors.®* Therefore, the principal practical issue in this
context is not whether to emulate the United States, Germany, or Japan, but rather to
find significant legal protection so that mechanisms of corporate governance systems

can develop.3®

31 1bid, at 37-38.

382 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 19.

33 Hopt, K., and Leyens, P. (2004). Board Models in Europe — Recent Developments of Internal
Corporate Governance Structures in Germany, the United Kingdom, France, and Italy. European
Company and Financial Law Review, 1(2), at 147. And see Glau,T. (2009). Lessons from Germany:
Improving on the U.S. Model for Corporate Governance. International Law and Management review, 5,
at 240.

384 Shleifer, A., and Vishny, R. (1997). A Survey of Corporate Governance. Journal of Finance, 52(2),
at 739.

385 |bid.
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It is difficult to say which model of the board of directors is better because both are
based on strong principles and have beneficial characteristics. On the other hand, they
also have various disadvantages that need to be avoided. However, adopting the two-
tier board model will be a significant step toward controlling the conflicts of interest
and introducing a truly independent supervisory board.3® In contrast, adoption of the
one-tier board structure will be a significant step toward a genuine combination of the
managing and monitoring functions in the board of directors, where the controlling and

the managerial functions coincide.3®

It should be noted that corporate governance is based on two types of mechanisms: the
first one is internal to the company and it seeks to give shareholders some level of
ability to influence the board of directors; the second one is external to the company, it
exists in the regulatory environment and it depends on state agencies for the detection
of corruption.®® It should be recalled that the success or failure of corporate reform
may depend greatly on the political and economic climate as a result of the close
connection between politics and corporate governance. For example, the failure of the
two-tier board, which happened in the French business community in the 1960s, was
not because it was a flawed structure but rather because it was introduced at a difficult
time in French political and economic history. By 1966, the business community was
strongly dominated by the French government and it had adopted a policy of
nationalisation. Therefore, it formed many state-owned companies as well as exercising
indirect control over many private companies and business executives who showed
allegiance to the government. This contrasts with the great success of the developed
German two-tier board where the German government curbed the state control over big

businesses early.3%

In chapter three, the research discussed the limited role of the company sector in the

Saudi economy, which relies on oil exportation, and where the government owns a high

386 Glau,T. (2009). Lessons from Germany: Improving on the U.S. Model for Corporate Governance.
International Law and Management review, 5, at 237- 338.

387 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 23.

388 pettet, B., Lowry, J., and Reisberg, A. (2009). Pettet's Company Law; Company and Capital Markets
Law (3rd ed.). New York: Pearson Longman, at 137.

389 Aste, L. (1999). Reforming French Corporate Governance: A Return to the Two-tiered board?. George
Washington Journal of International Law and Economics, 32(1), at 39-40.

116



percentage of the majority of blue chip companies listed on the market. Moreover, the
majority of the labour force in Saudi Arabia works in the government sector.
Consequently, the government supports and drives companies to achieve the national
development goals and accommodate of the national workforce as much as possible.
Therefore, the government is looking forward to the corporate sector contribution in
this issue. Moreover, the chapter discussed the political and legal environment in Saudi
Arabia as a developing country, and the lack of democratic principles that successful
corporate governance depends on.

It can be said that the adoption of the two-tier board structure in the Saudi context may
seem more beneficial than the one-tier structure as it best represents minority
shareholders and is able to cover the deficit of the general assembly, which already
transfers some of its powers to the supervisory board. Therefore, this model maximises
the role of the board of directors which becomes better able to exercise many activities
towards achieving the targets of corporate governance. This model is extremely
beneficial in developing countries where there is a not a well-established legal
environment and a scarcity of supervision, as well as many obstacles preventing the
shareholders association from playing their role. Furthermore, the two-tier model
protects the interests of stakeholders more, particularly employees who receive further

support from the Saudi government.

The two-tier board structure could be more suitable to the Saudi context, but this does
not necessarily mean that it is the only way to reform corporate governance in Saudi
Arabia. Both models of board structure should be revised and improved. The two-tier
model, for instance, still needs some measures to improve its structure from a corporate
governance perspective, which could be done by:

“More clearly defining the responsibilities of supervisory board members.
Restricting the number of boards on which a supervisory board member may
sit. Requiring supervisory board members to hold a minimum number of shares.
Formally soliciting director nominations from shareholders. Encouraging board
meetings to be held by video conference. These alternatives are based on a
related set of underlying principles: limiting the power of the executive directors
and increasing the power of the supervisory board”. 3%

390 Aste, L. (1999). Reforming French Corporate Governance: A Return to the Two-tiered Board?.
George Washington Journal of International Law and Economics, 32(1), at 53.

117



However, the majority of these measures already existed in the Saudi laws of corporate
governance, which has adopted the one-tier system. And the research will deal with all

of these measures in its sites in coming topics.

This research aims to study the principles and characteristics, whether in the one-tier or
the two-tier model, along with the local circumstances and the legal environment. An
attempt will then be made to determine which principles are more suitable for the Saudi
context and which would make it easier to achieve the targets of corporate governance
in Saudi Arabia. These steps are very important in order to improve the corporate
governance law, according to the real needs and may guarantee a greater chance of

quality of implementation.

One of the superior principles that can be derived from the two-tier model is the robust
system of checks and balances which creates an effective deterrent against abuse of
power, even if it increases the authority of auditing. The effective implementation of
this principle is better in the two-tier system where there is a separation between
managerial and monitoring functions.®®! Nevertheless, this feature of a balance of
power is not exclusive to the two-tier model. It is also possible to detect within the
structure of the one-tier system, where members of the board of directors are allocated
to sit on the Audit committee, especially with the continually assessed on the system of

checks and balances.3??

The Saudi law takes into account this principle as it makes it compulsory for listed
companies to take the majority of the members of the board of directors’ members from
non-executive positions.>*® Moreover, it requires the board of directors to set up a
committee using non-executive board members called the ‘Audit Committee’3%* along

with the ‘Nomination and Remuneration Committee’3* and clarifies all of their powers

39 Glau,T. (2009). Lessons from Germany: Improving on the U.S. Model for Corporate Governance.
International Law and Management review, 5, at 242.

392 Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law. European Company and Financial Law Review,
5(1), at 23. And see Glau,T. (2009). Lessons from Germany: Improving on the U.S. Model for Corporate
Governance. International Law and Management review, 5, at 241.

393 Article 16/2 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

394 Article 101 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

3% Article 51/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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and tasks. These two committees carry out, to a limited extent, a similar task to the

supervisory board in the two-tier system.3%

There are useful rules and concepts of corporate governance in the German two-tier
system that can help to reform corporate governance in Saudi Arabia. One of the best
such practices is giving employees a role in corporate governance which enhances the
employees’ participation in decision-making without negative impact on shareholder

influence.?%’

On the other hand, the most interesting principle of the unitary system is the integration
of the managing and monitoring functions in one board of directors.3®® The members
of the Audit committee in one-tier models are playing another role in the process of
decision-making as they also belong to the boards of directors. This situation helps to
harmonise the functions of managing and monitoring,®® as well as to create
opportunities for self-dealing.*®® However, it is difficult to deny that the two-tier system

also performs similar functions to a certain extent.*°!

On the whole, it is recommended that Saudi law should be more flexible in allowing
the adoption of both models of the board of directors in order to give firms an
opportunity to select which one is more suitable for their needs and circumstances. This
flexibility is already existed in several countries, such as Italy*®? and France, where the
law offers companies the option to choose the traditional model of the unitary board or
the alternative board structure of the two-tier board.*%

3% |bid, part 4 articles 50 — 72.

397 Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes Relevant to the
European Union and its Member States, European Commission, Final report and Annexes, Weil, Gotshal
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It is difficult to ignore the fact that the adoption of the two-tier model is considered as

a typical solution for numerous specific cases. These can be summed up below:

e The two-tier board is an effective tool of governance for state-owned firms.4%*
Accordingly, public servants are allowed to be members of the supervisory
board, and it facilitates the political functions of monitoring and managing.*®

e Itisextremely beneficial for family companies, especially in cases of succession
between two generations.*%

e The two-tier model can play a major role in facilitating privatisation in order to
transfer the control from the state to the private sector.*%’

e The two-tier board could help large multinational corporations to make quick
decisions.*®® Moreover, large international companies prefer to make the two-
tier board compulsory for their branches subsidiaries, because they often want
to exercise more formal control over them.*%® Otherwise, it could be said that it
may help branches to be independent and to liberate them from their parent
company.+1°

e Adopting the two-tier board in a merger between two companies may guarantee
satisfaction for both parties. It will be able to give each one a leadership
position, either the head of the directorate or the head of the supervisory
board.*!
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4.3.2 The Size of the Board of Directors

Both the Saudi and English company laws require listed companies to be administered
by multiple directors: no less than three directors under Saudi law,*'? and no less than
two under English law.*** From the point of view of decision-making, which is based
on voting, determining the minimum number of board members at three or any odd
number makes more sense than two. The Law of Companies in Saudi Arabia obliges a
company to specify the number of directors in its bylaws.*'* Moreover, if a position on
the board becomes vacant, the board of directors can appoint a replacement director
from the top of the list of candidates provided that 5 days’ notice is given to the Ministry
of Commerce and the CMA for listed companies, as well as adding such appointments
to the schedule for the next AGM, unless the company constitution states otherwise.**®
However, if the number of directors falls below the minimum prescribed in the law or
in the company’s bylaws, the remaining directors must convene an AGM within 60

days.416

The Saudi law prevents companies from appointing more than eleven directors.*!’
However, the data show that in practice the average size of a board of a listed company
in Saudi Arabia is 8.2 members.*!® In England, the Corporate Governance Code
provides more flexibility. It gives companies the freedom to have a board size which is
suitable for the requirements of their business provided that it is not so large as to be

unwieldy.*°

There is an inaccurate conventional wisdom, that smaller boards are always better
boards.*?° In fact, larger boards are very suitable for many types of firms; for instance,
those that have diversified functions or depend on debt financing or rely on specific
knowledge. These types of companies should adopt a higher fraction of insiders and
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outsiders on their boards which meet their greater advising requirements by bringing
more representatives on the board who provide advice and expertise.*?* A large board
contributes to maximising firm value as it is more qualified to collect specialists from
various functional fields.*??> Moreover, the board size is positively correlated with a

firm’s size. Therefore, large firms require more directors on the board.*?®

On the contrary, Guest*?* sets out some negative aspects of a large board. In terms of
communication and coordination issues, there is a greater difficulty in arranging board
meetings because there are a larger number of directors. This also impacts on reaching
a consensus which has a negative effect on decision-making. Furthermore, many
weaknesses appear in a board’s cohesion, such as the board being undermined and an
ambiguity of purpose. The ‘director free-riding’ problem is another disadvantage that
results from diffusing the responsibility of monitoring and diluting personal
responsibility.42° This situation gives managers on large boards a greater opportunity to
dominate the boards and reduce the monitoring efficiency of the board of directors to

become merely symbolic.*?

Nevertheless, smaller boards can be more cohesive, more productive, and create a
perfect environment for monitoring.*” Moreover, a small board encourages each
member to take personal responsibility for monitoring, whether that is management
activity or financial statements.*?® These advantages drive some studies to identify the
optimal board size as less than 10 members.*?°

However, there are several overlapping factors that impact the size of the board of

directors not only with regard to firm specific characteristics but also country

421 | bid.

422 Maria, S., and Alves, G. (2011). The Effect of the Board Structure on Earnings Management: Evidence
from Portugal. Journal of Financial Reporting and Accounting, 9(2), at 145.

423 Coles, D., and Naveen. (2008). Boards: Does One Size Fit All?. Journal of Financial Economics,
87(2), at 340.

424 Guest, P. (2009). The Impact of Board Size on Firm Performance: Evidence from the UK. The
European Journal of Finance, 15(4), at 387.

425 Maria, S., and Alves, G. (2011). The Effect of the Board Structure on Earnings Management: Evidence
from Portugal. Journal of Financial Reporting and Accounting, 9(2), at 146.

426 |bid, at 145.
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from Portugal. Journal of Financial Reporting and Accounting, 9(2), at 146.
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European Journal of Finance, 15(4), at 401.
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circumstances. The legal environment and nature of the institution sometimes require a
particular role and function of a board.**® Moreover, the size of the company and the
presence of growth opportunities, the firm’s age and ownership structures, the
diversification of company scope, and complexity of a firm’s operations are greatly
impact on the board size.**! In addition, the majority of company boards are tailored to
their unique competitive environment and process. Therefore, restricting board size is

unlikely to enhance their value.*3?

It is worth noting that any regulatory framework that applies to all companies with very
different needs and subjects them to uniform requirements on board structure could be
imperfect and lead to redundant and costly monitoring.**® The strong relationship
between board structure and firm characteristics and environmental conditions should

mean that each firm is given a choice to select its board size independently.*3*

430 1bid, at 389.

431 Yermack, D. (1996). Higher Market Valuation of Companies with a Small Board of Directors. Journal
of Financial Economics, 40(2), at 210. And see Boone, A., Field, L., Karpoff, J., and Raheja, C. (2007).
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Financial Economics, 85(1), at 76.
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4.4 Membership of the Board of Directors

4.4.1 Diversity of the Board Membership

Depending on affiliations and transactions, directors can be classified into three
groups:**® First, the executive directors, such as firm officers; Second, the affiliated
non-executive directors who are not full-time employees of the firm but are associated
with it in some way, including senior investors in the firm or those providing services
to it; Third, the independent non-executive directors who are business executives,
academics, and leading experts from the private or public sectors with some specific
conditions about their associated with the firm. However, all directors have the same
powers in the board of directors whatever category they occupy. This applies to
management decisions and whether or not they belong to the executive directors who

are involved in the running of the day-to-day business of the company.*%

According to the last published report of the CMA in Saudi Arabia, the percentage of
independent members’ seats in listed companies’ boards of directors is 50.1%; also, the
executive members represent 40.1% of total seats in the boards of directors of listed
companies. Hence, both non-executive and independent members accounted for almost

90.3% of total seats in the boards of directors of listed companies in 2016.4%’

Saudi law obliges firms to clarify in the annual report of the board of directors the
structure of the board of directors and classify their membership into three levels:
executive board member, non-executive board member and independent board
member.**® In a similar manner, the UK Code expressed reservations over a board’s
decision-taking being dominated by individuals or small groups of individuals. Thus, a
board of directors should consist of an appropriate combination of executive and non-

executive directors, including independents.**°

435 Byrd, J., and Hickman, K. (1992). Do Outside Directors Monitor Managers?: Evidence From Tender
Offer Bids. Journal of Financial Economics, 32(2), at 199.

4% Hopt, K., and Leyens, P. (2004). Board Models in Europe — Recent Developments of Internal
Corporate Governance Structures in Germany, the United Kingdom, France, and Italy. European
Company and Financial Law Review, 1(2), at 150.

437 See the Capital Market Authority in Saudi Arabia, Annual Report 2016, at p. 83.
438 Article 90/4 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

439 Section b/1 of the UK Corporate Governance Code 2016.
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Both regulations in England and those in Saudi require that the nomination of board
members be subjected to objective criteria which guarantee the appropriate balance of
capabilities required such as skills, experience, independence and knowledge of the
company. This variety of experiences and positions of the boards' members and its
committees allow effective discharging of board duties and responsibilities.*® A
growing tendency towards putting more standards to selection of membership of the
board of directors can be observed in corporate governance provisions as they play a
pivotal role in companies’ activities. These conditions are assumed to have an important
impact on achieving the goals of corporate governance, especially in the environments

that face a lack of monitoring institutions for board of directors.

The regulations in Saudi Arabia and England not only provides some of the required
standards and conditions of membership for the board of directors but also obliges the
board of directors to lay down approved policies and standards by the General
Assembly and specify this issue explicitly. The board of directors should allocate a
particular committee to hold this nomination and pursuit functions to implement
them.**! To emphasise this important matter, the UK Code requires those approved
standards and conditions to be included in the annual report in a separate section,** as
well as being available for inspection by any person at the company’s registered office

during normal business hours and at the Annual General Meeting.**3

4.4.2 The General Conditions of the Board Membership

One of the main powers of the Nomination Committee is to suggest clear policies and
standards for membership of the board of directors and prepare a description of the

capabilities and qualifications required,** as well as the other common conditions

440 Section b and b/2 of the UK Corporate Governance Code 2016. And article 18 of the Corporate
Governance Regulations 2017 in the Kingdom of Saudi Arabia.
441 Articles 22/3, 13 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

442 Section b/2.4 of the UK Corporate Governance Code 2016.
443 |bid, section b/3.2.
444 Article 65 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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related to the personal details of board members, such as age and whether or not they

have previous criminal convictions etc.*4

The new Saudi CGR, unlike the old one, stipulates some details about the conditions of
professional competence, experience, knowledge and skill that should be met by every
individual to be eligible to sit on a board of directors in a listed company. It requires
the company’s policy to consider five points in particular to ensure the board's duties

are efficiently discharged and to apply best practices:
1- Ability and skills of leadership.

2- Competence, academic qualifications, and proper professional and personal
skills especially in businesses, management, economics, accounting and law or

governance.

3- Ability to guide and strategic and long-term planning as well as

understanding technical requirements related to the job.
4- Ability and knowledge of finance.

5- Physical fitness. 44

It should be noted that the Saudi Law prevents a member of the board of directors from
being a board member of more than five joint stock companies at the same time.**’ By
contrast, the UK Corporate Governance Code differentiates between executive and non-
executive members. It prevents a full-time executive director from taking more than
one non-executive directorship in a FTSE 100 company or the chairmanship of such a
company.*® Whilst it limits non-executive directors by setting out the expected time
commitment in the letter of appointment, which should be sufficient to meet what is
expected of them.**® These logical differences between executive and non-executive

and between small and large companies need to be considered by Saudi legislators.

445 Section b of the UK Corporate Governance Code 2016. And article 65/2 of the Corporate Governance
Regulations 2017 in the Kingdom of Saudi Arabia.

446 |bid, article 18.

447 Article 17/c of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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The principles of corporate governance tend to place limits on the number of multiple
directorships to avoid the problems of directors becoming too busy and overstretched.
In such cases, directors would be unable to get involved effectively with many board
appointments because they would be unable to discharge their monitoring duties. There
is an inverse relationship between too many multiple directorships and firm value as
well as the fact that it increases agency costs.**° Limited participation in directorships
may provide an additional value to a firm. It prompts CEO outside directors to select
strategically the best board seats offered by many firms for them. They are keen to take
a place in mature firms that have a favourable trade-off between total expected
compensation and workload, and also have the same policies and practices of their own

firm to use their experience and protect their reputations.*!

There are, however, many advantages in multiple directorships whether for individuals
or companies. This participation enhances the boards as they receive the individual
benefits from executive experience from elsewhere and gain a broader perspective and
develop skills and attributes that are relevant. This encourages the sharing and
dissemination of best practice.*? The appointment of a CEO as an outside director
enables the firm to take advantage of their status and reputation to certify the firms and
their appointment and management.*>® Therefore, some researchers argue that “the
stock market reacts more favourably to the appointment of a CEO outside director than
to the appointment of a non-CEO outside director when the firm has no outside CEO

on its board”.*>*

On a different note, the new Saudi Law of Companies 2015 abolishes a controversial
condition stipulated in the old Law of Companies for all directors whatever the type of
directorship they are occupied. The old law required each member of the board of

directors to own a number of shares whose value is not less than 10,000 Saudi riyals

450 Jiraporn, P., Kim, Y., and Davidson, W. (2008). Multiple Directorships and Corporate Diversification.
Journal of Empirical Finance, 15(3), at 433.

451 Fahlenbrach, R., Low, A., and Stulz. R. (2010). Why do Firms Appoint CEOs as Outside Directors?.
Journal of Financial Economics, 97(1), at 30.

452 Higgs, D. (2003). Review of the Role and Effectiveness of Non-Executive Directors. The Department
of Trade and Industry, sections 10, 26.

453 Fahlenbrach, R., Low, A., and Stulz. R. (2010). Why do Firms Appoint CEOs as Outside Directors?.
Journal of Financial Economics, 97(1), at 30.
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and this remains non-negotiable even after the removal of membership until the lapse

of the period specified for hearing the action in liability.**

It could be said that Saudi legislators at that time, to some extent, had sought to involve
directors in the company’s share ownership to guarantee further protection to
shareholder interests. There is a different perspective in the English context as there is
no requirement for any shares to be held by a member of the board of directors. Instead,
the UK Corporate Governance Code prevents an independent director from owning any
shares or having any material business relationship with the company.**® This also
includes the remunerations for non-executive directors which should not include any
shares. However, “if, exceptionally, options are granted, shareholder approval should
be sought in advance and any shares acquired by exercise of the options should be held
until at least one year after the non-executive director leaves the board”.**" In this
exceptional case, the non-executive director who owns these approved shares is not
considered an independent director. Nevertheless, it could be said that executive
directors have the right to the enjoyment of those business relationships according to
English context.

There are several conflicting studies which either support or oppose the ownership of
shares by board members. A study in favour of this practice is that by Gao and Song**®
which finds that the separation of ownership and management does not always work
well in joint stock companies. Their empirical analyses by different models find a
positive relationship between the proportion of shares held by top management and firm
performance and profitability, whether those shares are owned by managerial
personnel, board directors or supervisors. It also reflects the convergence of interests
between managers and shareholders.**® However, meeting highly effective

performance from using stock options as incentives is dependent on a variety of

45 Article 68 of the Law of Companies 1965 in the Kingdom of Saudi Arabia.

4% Section b/1.1 of the UK Corporate Governance Code 2016.

47 1bid, section d/1.3.

4% Gao, L., and Song, S. (2008). Management Ownership and Firm Performance; Empirical Evidence
from the Panel Data of Chinese Listed Firms Between 2000 and 2004. Frontiers of Business Research
in China, 2(3), at 373,382.

459 Weisbach, M. (1988). Outside Directors and CEO Turnover. Journal of Financial Economics, 20(1-
2), at 434.
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standards, such as the proportion held and their market value, and the extent that firm

shares are owned by the state.*6

On the other hand, some negative impacts might arise from board ownership in terms
of disclosure and transparency. This increases information asymmetry for the managers
at the expense of other competitors.*5! Moreover, giving non-executive directors the
opportunity to take part of their remuneration in the form of shares may increase the
chance of an undesirable focus on share price instead of the underlying company
performance.*®2  Moreover, the directors who hold shares are concerned about the
reputational threats associated with increasing information asymmetry. Thus, they may

reduce their support for managing earnings to protect their reputations.“6®

4.4.3 Executive and Non-Executive Directors

Both Saudi and English regulations allow executive directors, including CEOs, to be
members of boards of directors and participate with non-executive and independent
board members on the board’s decision-taking. As Saudi Arabia and the England are
based on unitary boards, this guarantees that no individual or small group of individuals

can dominate the board of directors.**

The new Saudi CGR identifies a criterion that distinguishes the executive from the non-
executive director: a non-executive director is “a member of the Board who is not a
full-time member of the management team of the company and does not participate in
its daily activities”.*®® This definition deletes the confusing element in the definition
provided by the old CGR, which adds a clause that states "... or who does not receive

[a] monthly or yearly salary".#®® The final part of that definition may create some

460 Gao, L., and Song, S. (2008). Management Ownership and Firm Performance; Empirical Evidence
From the Panel Data of Chinese Listed Firms Between 2000 and 2004. Frontiers of Business Research
in China, 2(3), at 373.

461 Akhtaruddin, M., and Haron, H. (2010). Board Ownership, Audit Committees’ Effectiveness, and
Corporate Voluntary Disclosures. Asian Review of Accounting, 18(1), at 72.

462 Higgs, D. (2003). Review of the Role and Effectiveness of Non-Executive Directors. The Department
of Trade and Industry, sections 12, 27.

463 Rose, J., Mazza, C., Norman, C., and Rose, A. (2013). The Influence of Director Stock Ownership
and Board Discussion Transparency on Financial Reporting Quality. Accounting, Organizations and
Saciety, 38(5), at 400.
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misunderstanding as it might lead to it becoming impossible for a non-executive
director to exist. This is because all directors, including non-executive directors, receive
remunerations which could be composed of different parts, such as a lump sum amount,
attendance allowance, rights in rem or a certain percentage of the profits;*’ some of

these remunerations may be paid monthly or annually.

The principles of corporate governance consider non-executive directors as guardians
of the firms’ interests and it is felt that they enhance representation of the shareholders
and stakeholders. They play a major role in monitoring executives and they guarantee
that the company is acting in a responsible way by sitting on various committees, such
as duties committee, nominations committee and remuneration committee.*®® The
financial scandals and economic crisis did not prevent executives in many firms from
receiving large payments, even those that suffered losses or lower profits.*®® Therefore,
one of the top priorities for reforming the legislation related to corporate governance
should be maximising the representation of outside directors on corporate boards and
prime committees. These independent directors are qualified to protect shareholder
interests and stand up to chief executive officers.*’® In addition, legal and commercial
independence of directors is necessary in order to fulfil the monitoring role and

guarantee the integrity and accountability of firms.*"!

It is compulsory for firms in Saudi Arabia to have a board of directors in which non-
executive members represent the majority of the members of the board of directors.*"?
This includes the Chairman of the board of directors who is prohibited from holding
any other executive position in the company.*”® According to the new Saudi law, the
approach of "comply or explain” is no longer available for Saudi listed companies.
Hence, it is not allowed for a company to have one person occupy the two positions of

chairman of the board of directors and chief executive officer. The board of directors’

467 | bid, article 17.

468 Pass, C. (2004). Corporate Governance and the Role of Non-Executive Directors in Large UK
Companies: An Empirical Study. Corporate Governance, 4(2), at 53.
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report would then explain the reasons for not implementing the rule as was the case in
the old CGR.#"* Not only that, but the new CGR prevents the chief executive officer
from being the chairman of the board during the first year following the end of his/her

service.*’®

More realistic rules can be found in English legislation as well as there being stringent
rules in other parts at the same time; the UK Code distinguishes between large and
small companies, whereas it requires combining independence and non-executive when
dealing with the requirement of members. The UK Code requires small firms which are
below the recent list of the FTSE 350 report to have at least two independent non-
executive directors. In contrast, large firms have to have at least half the board made up
of independent non-executive directors, excluding the chairman.*’® This means that the
majority of the members of the board of directors in large firms should be independent.
However, Saudi law differentiates between independent and non-executive directors
and deals with independence separately and compulsorily. It requires all companies to

have either two independent members or one-third of the board, whichever is greater.*’’

4.4.4 Dependent and Independent Directors

The non-executive director may not necessarily be an independent director. The
member must meet certain criteria to be considered an independent director. One of the
main roles of the board of directors is to follow criteria stipulated by the law and to
clearly define the policies of membership of the board of directors. The board should
also review these policies annually and evaluate the extent of the member's
independence. Moreover, the board should consider the details of the relationships or
circumstances which are likely to affect, or could appear relevant to its determination.
This significant function of the board of directors is stipulated in both the Saudi and

English regulations.*’®
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To guarantee complete independence, the regulations in both Saudi Arabia and England
lay down strict rules pertaining to independent board members to ensure that they shall
be able to perform their duties objectively without bias to help the board to make the
correct decisions. Both sets of laws deal with this case by providing some examples of
situations and circumstances but they are not limited to them. These situations are
considered as an infringement of the independence of directors whatever those

circumstances relate to, whether ownership, leadership or employment.

By way of example, the Saudi CGR deems any of the following as an infringement of

the independence of directors:

“if he/she holds five percent or more of the shares of the Company or any other

company within its group; or is a relative of who owns such percentage.

- if he/she is a representative of a legal person that holds five percent or more of
the shares of the Company or any company within its group;

- ifhe/she is a relative of any member of the Board of the Company, or any other
company within the Company’s group;

- if he/she is a relative of any Senior Executive of the Company, or of any other
company within the Company’s group;

- if he/she is a Board member of any company within the group of the Company
for which he/she is nominated to be a Board member.

- if he/she is an employee or used to be an employee, during the preceding two
years, of the Company, of any party dealing with the Company or any company
within its group, such as external auditors or main suppliers; or if he/she, during
the preceding two years, held a controlling interest in any such parties;

- if he/she has a direct or indirect interest in the businesses and contracts executed
for the Company’s account;

- if the member of the Board receives financial consideration from the Company
in addition to the remuneration for his/her membership of the Board or any of
its committees;

- if he/she engages in a business where he competes with the Company, or
conducting businesses in any of the company's activities.

- if he/she served for more than nine years, consecutive or inconsecutive, as a

Board member of the Company”.*"®

Likewise, the UK Code provides several situations that are partly parallel with those in
Saudi law:

“[he/she] has been an employee of the company or group within the last five
years;

- [he/she] has, or has had within the last three years, a material business
relationship with the company either directly, or as a partner, shareholder,
director or senior employee of a body that has such a relationship with the
company;

47% Article 20/c of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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- [he/she] has received or receives additional remuneration from the company
apart from a director’s fee, participates in the company’s share option or a
performance related pay scheme, or is a member of the company’s pension
scheme;

- [he/she] has close family ties with any of the company’s advisers, directors or
senior employees;

- [he/she] holds cross-directorships or has significant links with other directors
through involvement in other companies or bodies;

- [he/she] represents a significant shareholder; or

- [he/she] has served on the board for more than nine years from the date of their

first election”.*&

The above requirements draw attention to the fact that legislators seek to exclude and
close any opportunities that create personal interest for independent directors as these
may create a negative impact on their objective attitudes. The UK Code considers any
material business relationship with the company an infringement of independence of a
director without any limitation mentioned except that it must have occurred in the
preceding three years.*8! In comparison, the Saudi legislator has restricted the period to
the last two years. Moreover, the Saudi law allows independent directors to hold shares
and it does not prevent all types of business relationships for them. However, the Saudi
legislator determines the ownership that breach the independence on limits of owning
five percent or more of the issued shares of the company or any of its group or those

who represent a legal person who holds that percentage.*®2

4.4.5 The Advantages of Non-Executive Directors

Regardless of the benefits of the monitoring role of non-executive and independent
directors which aims to protect shareholder interests, the contribution of non-executive
and independent directors provides additional value to firms. Pass draws attention to

the four main advantages of non-executive participation:

The first is the additional value of experience that comes from external business
expertise. They may have been former executive directors or honourable decision-

makers from the public sector. Moreover, some of them may have a significant

480 Section b/1.1 of the UK Corporate Governance Code 2016.
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background in politics or the government sector which means they can offer good

advice.*®

Another important benefit is the detachment which comes from not being involved in
the day-to-day business of the company. They are in a position that allows them to see
the ‘big picture’, whether of company circumstances or the outside macro-environment.
This broader outlook assists the board of directors to be more objective when dealing
with the company’s affairs. Moreover, they are more capable of seeing both the risks

and the opportunities for the company.*3

Thirdly, firms could widen their network through non-executive directors who come
from diverse backgrounds of government and academia, for example. Their previous
contacts may create promising opportunities for corporations with commercial

benefits. 48

Finally, non-executive directors are considered a perfect tool in terms of making checks
and balances in cases of conflicts of interest of stakeholders, including the executive

board, shareholders and employees.*3®

4.4.6 The Disadvantages of Non-Executive Directors

In contrast, doubts have been raised about the role of non-executive directors and their
contributions. In particular, this has occurred after the increasing numbers of corporate
scandals which created an atmosphere of mistrust in all types of directors. This includes
non-executive and independent directors as they have sometimes been involved in those

scandals.*®’

There are, however, many disadvantages to non-executive participation on boards of

directors. Their part-time contribution is considered as the main shortcoming of non-

483 Pass, C. (2004). Corporate Governance and the Role of Non-Executive Directors in Large UK
Companies: An Empirical Study. Corporate Governance, 4(2), at 59.
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executives because they often only meet a few times a year. This remoteness generates
ineffective internal decision-making processes and insufficiency of information. The
limited time they are involved does not qualify them to make critical decisions,
especially those issued by a nomination committee, a remuneration committee and an

audit committee, which have a majority of non-executives.*®

Another disadvantage is that many non-executive directors sit on several boards in
different firms at the same time. These multiple directorships can be distracting and can
mean that one company benefits at the expense of others. Moreover, this situation may

create divided loyalties.*®

A controversial issue has been raised about the increase in the number and the role of
non-executive directors and the extent of its compatibility with the unitary board. More
outsiders, and more power for them, will widen the division between executive and
non-executive directors which would render the one-tier board an unworkable model.4%°
The unitary board relies on collective responsibility and there are limits to what non-

executives can achieve in a part-time role.

Pass argues that a big criticism of the way non-executives are recruited to the unitary
board is that it is not like a two-tier board structure which has a separate supervisory
board consisting of non-executives and other stakeholders such as employees. He
suggests three procedures that should take place together. Firstly, non-executive
representation should be tightened up. Secondly, the effectiveness of executive
directors should be improved by making them directly accountable for their actions by
law. Thirdly, the role of a company's annual general meeting should be enhanced and

this would give shareholders more opportunities to express their views.*%
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4.4.7 Membership of the Board of Directors in View of the Saudi Context

In taking the above drawbacks into account, it can be said that corporate governance
will not be improved by merely putting regulatory numerical limitations on outside
directors” membership. This factor may not prevent CEOs or dominant owners from
appointing their allies to the board. They may be legally independent directors but they
can still prove to be unduly sympathetic to the executive directors. This situation may
create collusion which makes the CEOs powerful and at the same time takes them away
from the challenges of board monitoring.*%

Evidence supporting this view comes from the US where, since 2003, the law requires
the majority of the members of the board of directors to be non-executive members;
this, in practice, has been the case in most firms since 1996.% In other words,
increasing the representation of non-executive or independent directors is not new. It in
fact was common before 2008 yet this was not enough to avoid the financial crisis.
Therefore, the leaders of some companies believe that there is no commercial
justification for involving non-executive directors and they cannot rely on them. In
addition, they also believe that non-executive directors may not have sufficient
incentives or information to carry out their duties, particularly, those against CEOs.*%*

Firms should in fact focus on the circumstances in their environment and appreciate the
strengths and weaknesses of both insiders and outsiders.*® In addition, the roles of
outside directors, their relationships and remuneration should be reviewed, and the way
they are appointed should be improved, in order to better measure the extent of
dependence, their effectiveness and accountability.*®® It is important to bear in mind
that increasing the number of outside directors on the board will not necessarily
generate positive effects on performance that are largely free from internal problems.
Nevertheless, the effectiveness of outsiders actually relies on the cost of gaining

492 Duchin, R., Matsusaka, J., and Ozbas, O. (2010). When are Outside Directors Effective?. Journal of
Financial Economics, 96(2), at 198. And Arshad, R., Ismail, R., Noruddin, A., and Mohamad, M. (2010).
Corporate Governance Structure, Regulatory Regimes and Voluntary Disclosures. Science and Social
Research (CSSR), 2010 International Conference on, at 421.

493 Pass, C. (2004). Corporate Governance and the Role of Non-Executive Directors in Large UK
Companies: An Empirical Study. Corporate Governance, 4(2), at 62.

49 Ibid.

4% Duchin, R., Matsusaka, J., and Ozbas, O. (2010). When are Outside Directors Effective?. Journal of
Financial Economics, 96(2), at 212.

4% Pass, C. (2004). Corporate Governance and the Role of Non-Executive Directors in Large UK
Companies: An Empirical Study. Corporate Governance, 4(2), at 62.
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information about the company. Hence, there is an inverse result if the cost of

information is high with rising numbers of outsiders on the board.*®’

It may true that having a board composed entirely of outsiders may not be ideal for a
company. However, it is becoming increasingly difficult to ignore the fact that outsiders
may be better able to evaluate the management of the firm, replacing them if they fail
to perform well or are involved in misconduct.*®® Moreover, ensuring that the company
is run effectively is a very important role of outside directors as well. They also have a
strong incentive to demonstrate their skills and competence in the market. Generally,
independent non-executive directors come from business or academic backgrounds
where they play respected roles. They are very keen to protect their reputations and
avoid any function or situation that may negatively impact on them. Likewise, they
wish to improve their skills by performing as decision-taking managers and raise their
value as a human capital.**® Thus, success requires a combination of inside and outside

directors on the board to fulfil the numerous fiduciary duties required.>®

A good recommendation in this case is that careful attention should be paid to the
purpose of independents’ participation. Hence, if the target of board independence is to
monitor and discipline executive directors then increasing the board’s independence
has merit. However, if the purpose of board’s independence is to improve operating
performance and to maximise value, that will produce negative results.>®! It is,
therefore, very important to take into account the target of board independence and the
inverse relationship between effectiveness of outside directors and the cost of acquiring
information, whether that is when firms compose their boards or when corporate

governance legislation is reformed.

497 Duchin, R., Matsusaka, J., and Ozbas, O. (2010). When are Outside Directors Effective?. Journal of
Financial Economics, 96(2), at 195.

498 \Weisbach, M. (1988). Outside Directors and CEO Turnover. Journal of Financial Economics, 20(1-
2), at 433-434.

49 Ibid, at 433.

5% Ibid.

501 Olubukunola, O., and Stephen, O. (2011). The Role of Non-Executive Directors in the Profitability
of Banks: A Study of Universal Banks in Nigeria. International Journal of Business and Management,
6(2), at 252. See also Duchin, R., Matsusaka, J., and Ozbas, O. (2010). When are Outside Directors
Effective? Journal of Financial Economics, 96(2), at 196.
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In evaluating the debates in a broader context, some researchers®®

argue that each of
these views about outside directors' contributions is plausible, and they are not
necessarily incompatible. Moreover, all risks mentioned could be legally addressed by
corporate governance rules and principles. Hence, there is no cause for concern as they
will be addressed by raising transparency and defining the roles of all types of directors

clearly.

Quite rightly, the law makes no distinction between types of directors in terms of
responsibilities but does recognise that there are differences between the roles of
executive and non-executive directors. In one-tier boards, it is unrealistic to expect an
outsider to be fully able to monitor the executive, and be accountable for the ethical
management of the business, remuneration policy and board composition. These are
impossible demands on those fulfilling part time roles. Similarly, it is also unrealistic
to expect that all executives are honest, competent, ethical and committed to the
business. However, these demands are, in fact, the collective responsibility of the board
of directors, as they are jointly responsible for all these functions according to the

law. 503

This chapter has sought to discuss the importance of the existence of outside directors
and highlight their most important functions. The corporate governance system does
not consider non-executives as unique champions who are able to solve all board
problems. However, the corporate governance system provides many rules, principles
and constraints that, taken together, can deal with most of the shortcomings of both
non-executive and executive directors. Even if all risks are not eliminated, the

regulatory efforts in strengthening corporate governance will limit their impact.

02 Arshad, R., Ismail, R., Noruddin, A., and Mohamad, M. (2010). Corporate Governance Structure,
Regulatory Regimes and Voluntary Disclosures. Kuala Lumpur, Malaysia: Science and Social Research
(CSSR), International Conference on Science and Research, 5(7), at 421. And see Duchin, R., Matsusaka,
J., and Ozbas, O. (2010). When are Outside Directors Effective?. Journal of Financial Economics, 96(2),
at 199.

508 Treadwell, D. (2006). The Role of the Non-Executive Director: A Personal View. Corporate
Governance, 6(1), at 65, 66 and 68.

138



4.5 The Shadow Director

The concept of shadow director has a significant standing on directorship provisions
“for regulating people who exercise indirect influence or control by giving instructions
or directions to a company's board of directors which the directors are accustomed to
obey”.5% This concept applies to any individual who controls a company but is
unwilling to appear to be doing s0.°%® Working in the shadows allows such an individual
to avoid any liabilities imposed on official directors, and at the same time enables him
to act as a director without the concern of disqualification as well as the individual seeks
to remain unaccountable for his wrongful acts. The shadow director provisions

therefore have an obvious role in anti-avoidance rationale.?%®

The UK Companies Act 2006 defines the shadow director as “a person in accordance
with whose directions or instructions the directors of the company are accustomed to
act”.>%” Accordingly, there is no an official position of director occupied by a shadow
director and there is a difficulty to consider such an individual as a de jure or a de facto
director. However, a shadow director instead usurps either the primary or ultimate

decision-making functions of the board>%

It should be noted that there are some important criteria for a person to be deemed a
shadow director. The UK Companies Act 2006 provides some restrictions and
exceptions for a person to be regarded as a shadow director. For example, a professional
adviser and a body corporate with its subsidiary companies.®® Therefore, merely giving
good advice is not sufficient for an individual to be a shadow director even if the board
follows this advice. The Small Business, Enterprise and Employment Act 2015
provides additional clarifications for advice to be deemed as an instruction:

“A person is not to be regarded as a shadow director by reason only that the
directors act (a) on advice given by that person in a professional capacity; (b) in
accordance with instructions, a direction, guidance or advice given by that
person in the exercise of a function conferred by or under an enactment; (c) in

%04 1densohn, K., (2010). The Regulation of Shadow Directors. SA Mercantile Law Journal, 22(3), at 326.

%05 Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 12.

5% |bid.

507 Section 251(1) of the UK Companies Act 2006.

%8 Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 5.

509 Section 251(2), (3) of the UK Companies Act 2006.
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accordance with guidance or advice given by that person in that person’s

capacity as a Minister of the Crown”.%°

To sum up, there are two conditions to treat a person who provides instructions or
directions as a shadow director: First, the instructions provided to the members of the
board must relate to their activities when they are acting as the board; Another condition
relates to the manner of receiving those instructions from the board when they follow

those instructions without independent reflection or discussion.>!

4.5.1 Types of Shadow Director

The usage of the term 'shadow director' does not necessarily imply anonymity or a
hidden working; there are many positions and ways that may make a shadow director
able to operate above board.'? Nevertheless, such positions cannot protect them from
their liability for what they do. According to English law and the above standards, the
key factor that identifies a shadow director is the exercise of control over the regular
directors. Consequently, the role of shadow director may easily be filled even by a
member of the board who exercises control over other directors.>*® Furthermore, there
are many possible influences over the regular directors with examples stemming from
duress, bribery or social and moral obligations, such as the influence of one partner

over the other in a marriage.®'*

There are overlapping factors that may generate a significant opportunity for someone
to become a shadow director. Thus, any natural or corporate person could be a shadow
director if the necessary elements are present. Such elements include the presence of a
holding company, the owners of a majority of shares and a major creditor or other

controllers like banks.>™ Nevertheless, being a significant investor, such as a major

510 Section 90(3) of Small Business, Enterprise and Employment Act 2015.

11 Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 4,8.

512 See Secretary of State for Trade and Industry v Deverell [2001] Ch. 351.

53 Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 5.

514 |bid, at 12.

515 1densohn, K., (2010). The Regulation of Shadow Directors. SA Mercantile Law Journal, 22(3), at 330.
And see Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 11.
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creditor and owner of a majority of shares is not sufficient to be a shadow director as
long as the individual who occupies one of these positions does not exploit them to
exercise control over the company board.*'® In addition, there is a significant
controversy over the issue of considering a holding company as a shadow director.
According to a recent decision, the Court of Appeal upheld a finding that a director of

a holding company had not become a de facto or shadow director of its subsidiary.>!’

Moreover, it is important to bear in mind that the majority of shareholders have a legal
ability to influence the management of the company through their real functions in the

general assembly.>®

4.5.2 The Shadow Director from a Legal Perspective

Legally, the ultimate responsibility for all the company's business remains vested in the
board of directors, and they cannot escape liability for the company’s decisions
whatever the justifications.>!® However, corporate governance, including provisions of
shadow director, plays the major role to protect the board of directors from any
interference and regulate the majority of their relationships with all kinds of officers or
stakeholders via several legal principles.

Noonan and Watson draw attention to the causal relationship between the shadow
director and the actions of the board of directors which allows a shadow director to
dominate the board. Consequently, the law deals with the liability of the shadow
director in the light of the duties of directors that have been breached. Therefore, each
individual director must be aware of the extent of their inescapable personal
responsibilities acquired by virtue of being a member of the board of directors. They
may be deceived or exploited by the shadow director but allowing this interference to
happen will put them in breach of their own duties.>®® Even so, the legislation aims to
support the independent decision-making duty of directors, as well as tries to tackle the

516 Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 12.

517 See Smithton v Naggar [2014] EWCA Civ 939.

518 See chapter five.

519 Article 21/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

520 Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc Statutory
Intervention or Core Company Law Principle?. The Journal of Business Law, at 14,16,18.
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unfairly detrimental conduct and opportunistic behaviour whatever its source. Thus, the
shadow director provisions impose liability on shadow directors to pay the costs of their

wrongful enterprise.>?!

It should be recalled that English legislators dealt with the issue of shadow directors
early on through several pieces of legislation. This provides many provisions whether
in respect of determining the concept of a shadow director or clarifying their liabilities.
The Small Business, Enterprise and Employment Act 2015 states that “the general
duties apply to a shadow director of a company where and to the extent that they are
capable of so applying”.>?? Thus, English law considers and treats a shadow director as
an officer of the company and imposes on them many provisions and obligations that
are related to director duties. These include the following: misleading information;
misleading indication of activities; criminal consequences of failure to make required
disclosures; making appointments; register of directors; scope and nature of general
duties; declaration of interest in transactions; transactions requiring members’
approval; directors’ service contracts; derivative claims; direction requiring; duty to
notify registrar of changes; and a company’s annual return.>> There are also many other
provisions that apply to shadow directors in various company-related statutes, such as

the Insolvency Act>?* and the Company Directors' Disqualification Act.>?®

Moreover, the concept of a shadow director and its applications and constituent
elements have been the subject of extensive commentary and an increasing number of
high-profile cases before the English courts; for instance, Secretary of State for Trade
and Industry v Deverell, Ultraframe (UK) Ltd v Fielding & Ors and Smithton v
Naggar.>?®

52 |bid, at 2, 11, 14.

522 Section 89(1) of Small Business, Enterprise and Employment Act 2015.

523 See the UK Companies Act 2006 sections 75, 76, 84, 156, 162, 170, 187, 223, 230, 260, 272, 276,
859.

524 See the UK Insolvency Act 1986, sections 206(3), 208(3), 210(3), 211(2), 214(7), 216(1), 249/a, 251.
525 See the UK Company Directors' Disqualification Act, sections 4(2), 6(3)/d, 8(1), 9(1), 22(4), (5).

526 Secretary of State for Trade and Industry v Deverell [2001], Ultraframe (UK) Ltd v Fielding & Ors
[2005] and Smithton v Naggar [2014] EWCA Civ 939. See also leading cases include Re Tasbian Ltd
(No 3) [1993] BCLC 297 (CA); Re Unisoft Group Ltd (No 3) [1994] 1 BCLC 609; Re Hydrodan (Corby)
Ltd [1994] 2 BCLC 180 (ChD); Re Kaytech International plc; Secretary of State for Trade and Industry
v Kaczer & Others [1999] 2 BCLC 351 (CA); Secretary of State for Trade and Industry v Becker [2003]
1 BCLC 555.

142



4.5.3 The Shadow Directorship in Saudi Arabian Law

It can be said that the first mention provided about shadow directors in Saudi law was
in the new Saudi CGR issued in February 2017. It partly deals with the concept of
shadow directors without any provisions to hold them responsible for any interference
in company matters. In the article one, the new CGR provides some definitions
including the term “Related Parties” which involves 11 parties, including substantial
shareholders, board members, senior executives and their relatives and so on. Those
related parties also include “any person whose advice or guidance influence the
decisions of the company, the board and the senior executives”.%?’ Despite this
acceptable definition of the shadow director, there is no further reference to this concept
in any other articles in the CGR, and there are no requirements made of that person who
influences the company’s decisions that would make them responsible for their actions.
Instead, the CGR deals only with the integral concept of “Related Parties” as a whole
by stipulating some requirements of the board of directors to regulate their relationships
with “Related Parties”. There are also some articles that require the board of directors
to set policies to remedy conflicts of interest,>? including dealing with transactions with
related parties,>?® avoiding conflicts of interest,>*° disclosing conflicts of interest®! and

not accepting gifts.5%

By comparison, English legislation has dealt with shadow directorship provisions for a
century,®® and it distinguishes clearly between a director and a shadow director by
providing two separate definitions for them.>** Meanwhile, it can be said that Saudi law
has, unfortunately, not provided any legislation to deal with its provisions. Instead, the

Saudi CGR places all the responsibilities on the board of directors:

527 Article 1 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

528 |bid, article 22/2-a.

529 |bid, article 42.

530 |bid, article 44.

531 |bid, article 45.

532 |bid, article 49.

533 1densohn, K., (2010). The Regulation of Shadow Directors. SA Mercantile Law Journal, 22(3), at 326.
534 Sections 250, 251(1) of the UK Companies Act 2006.
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“the Board is responsible for the Company’s business even if it delegates some
of its powers to committees, individuals or other third parties. In any case, the
Board may not issue a general or an open-ended delegation”.>*®

Consequently, according to Saudi law the term ‘shadow director’ does not take on the
appearance of a director in any shape or form in Saudi law and does not have any legal
name or position of de jure directors that is controlled by Saudi law. However, this
absence of legislation does not negate the existence of practices and applications of
shadow directorship which might impact and control several companies in Saudi Arabia
indirectly. This particular influence of a circuitous nature is problematic and needs
appropriate mechanisms to address it. Hence, Saudi law should introduce express
statutory provisions to regulate shadow directors. These desired legislations will assist
to control any individual who exercises an actual influence over the board of a company
and make them accountable for such interference.

This crucial legislation is a highly recommended, especially in developing countries
where a culture of participation, transparency and accountability are lacking in many
respects. The political structure in some of these countries creates the perfect
environment for the persistence of class divisions where power, money and influence
are concentrated in the hands of certain groups in society. Corporate governance is in
its infancy in many developing countries, including Saudi Arabia, and so it suffers from
inadequate legislative, judicial, investment and supervisory settings. There is also a lack

of independent media and strategies for combating corruption.>®

Idensohn summarises the advantages and achievable targets that may be met by
enacting legislations to regulate the shadow directorship:

“Responding to current international calls for better corporate governance
practices in a way that correlates legal responsibility and accountability with
sufficiently significant actual influence or control. It may also have economic
benefits in the form of improved corporate management, and in providing
claimants who suffer loss as the result of a shadow director's influence with an
additional defendant to pursue, especially if that additional defendant is one
with greater financial resources. Perhaps more compelling is the sense of
unfairness about allowing shadow directors to exercise real power and control

535 Article 21/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
536 For further information see chapter three.
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over companies and yet avoid directors' duties and responsibilities simply by

acting through a number of intermediaries”. >’

In the Saudi context, there is an urgent need to enact legislation to deal with shadow
directors and strongly deter their practices. Such legislation should keep pace with
increased global legislative developments in this regard, such as the recent English law
of Small Business, Enterprise and Employment Act 2015. This law contains several
measures against shadow director practices and amends some sections in the
Companies Act 2006. For example, the CA 2006 leaves the determination of duties and
potential liability of shadow directors to the English courts with some restrictions from
English common law and the principles of equity.>*® However, the recent law imposes
directors' duties on shadow directors without those restrictions.>*® Moreover, it requires
every company to keep a register of people with a significant control over the

company.>*

%37 |densohn, K., (2010). The Regulation of Shadow Directors. SA Mercantile Law Journal, 22(3), at 344.
538 Sections 170(3), (4), (5) of the UK Companies Act 2006. See also Smithton v Naggar [2014] EWCA
Civ 939.

539 Section 89 of Small Business, Enterprise and Employment Act 2015.
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4.6 Female Representation on Boards of Directors

Increasing diversity in the board of directors is a significant way of enlarging the pool
of talent and attracting business as a result of the fact that different classes and people
come with different skills and talents. Moreover, it is a solution to the continuing
problem of discrimination.>*! Gender diversity and equality is still an issue on boards
of directors. It has received increasing attention both in academia and in the legislature

as the majority of board members are male, even in Europe.>*?

Poor female representation on corporate boards of directors is still a global
phenomenon. For example, in Scandinavian countries females take up between 27%
and 40% of the board positions available®*® whereas in Western countries women
comprise about 15% of corporate board members and only 0.2% in some Asian

countries.>**

4.6.1 The Arguments in Support of an Imposed Quota

Terjesen and Singh®* discuss some reasons for the increased attention to issues of
gender inequality and support the presence of women in corporate boards as well as
introducing quotas for women. First, the current demographic profile of the workforce
and the fact that women are joining the labour force in increasing numbers and which
now probably outnumber men. Second, the corporate scandals which caused
amendments to corporate governance laws regarding the structures and the need to
increase board diversity, including gender representation. Third, this situation has been
affected by an increasing proportion of women in parliaments as is the case in more

than 40 countries where quotas for women have been introduced.

41 Villiers, C. (2010). Achieving Gender Balance in the Boardroom: Is it Time for Legislative Action in
the UK?. Legal Studies, 30(4), at 556.

542 Mathisen, G., Ogaard, E., and Marnburg, T. (2013). Women in the Boardroom: How Do Female
Directors of Corporate Boards Perceive Boardroom Dynamics?. Journal of Business Ethics, 116(1), at
87.

43 Heemskerk, E., and Fennema, M. (2014). Women on Board: Female Board Membership as a Form
of Elite Democratization. Enterprise and Society, 15(2), at 254.

54 Terjesen, S., and Singh, V. (2008). Female Presence on Corporate Boards: A Multi-Country Study of
Environmental Context. Journal of Business Ethics, 83(1), at 55.

54 |bid, at 62.
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Scandinavian countries are considered leaders in adopting a strict quota system,
particularly in Norway where legislation requires a 40% female representation on
corporate boards with severe penalties for non-compliance, including corporate
termination. Similar quota measures are now under serious consideration at the

European level and several other countries are observing the outcomes carefully.>#

There are numerous benefits to gender diversity on boards. Mathisen et al**” summarise
some of these advantages. The first advantage is relevant with morality and justice, a
result of applying quotas, which create a balance on equal opportunities for women and
other minorities. Second, diversity promotes the value of organisations and their
resource-dependence as a result of containing the different voices on their boards. This
will assist them to widen their expertise and expand individual networking with other
organisations. Widening relations may also increase the organisations' survival odds
and resource acquisition.>*® Third, a variety of perspectives and differences that come
from gender diversity may bring more benefits to companies. Particularly, on the view
argues that women are better on cross-cultural awareness and transformational

leadership skills.>*°

Other researchers consider gender diversity as an indicator of the extent of the
democratisation of the elite social networks which enhances the board culture.>*® Larkin
et al®! argue that women tend to promote ethical behaviour and increased transparency
within organizations. Thus, increasing female representation on corporate boards could
indicate that companies are ethical and transparent. This will improve a corporation’s
image and enable firms to obtain the investors’ trust as well as attracting a wider range

of qualified individuals.>®? Moreover, a company is deemed to be a corporate citizen

546 |bid, at 62.

547 Mathisen, G., Ogaard, E., and Marnburg, T. (2013). Women in the Boardroom: How Do Female
Directors of Corporate Boards Perceive Boardroom Dynamics?. Journal of Business Ethics, 116(1), at
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at 147.
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with full responsibility for both society and its surrounding environment. Therefore,
gender diversity reflects the corporation’s values in this area.>®® According to Williams,
female directors are better able to enrich a board of directors in specific fields such as
law, education, or non-profit activities, as well as being more aware of corporate social

responsibility compared to male directors.>%*

4.6.2 Gender Diversity in the England

In England, the government’s ambition is to achieve gender parity on boards and raise
the female numbers in business.>® The UK Code has not yet introduced quotas for
women but requires and emphasises gender diversity in the corporate boards through
several sections, such as: “There should be a formal, rigorous and transparent procedure

d”.5% |« . should be conducted, and

for the appointment of new directors to the boar
appointments made on merit, against objective criteria and with due regard for the
benefits of diversity on the board, including gender”.>”, “... A separate section of the
annual report ... should include a description of the board’s policy on diversity,
including gender”.>®® and ... Evaluation of the board should consider the balance of
skills, experience, independence and knowledge of the company on the board, its

diversity, including gender”.>*

It is worth noting the significant role played by the Davies recommendations in
increasing female representation on firms' boards in the UK. Lord Davies was
appointed by the government and supported by a Steering Committee of experts from
business and academia. Doldor and his colleagues argue that a precipitating jolt for
institutional change has occurred and the national debate on women on boards changed
after the 2011 Davies Review. It set a change agenda and outlined a national strategy

for women being appointed onto boards, with a target of 25% for FTSE 100 boards by

%53 |bid.

54 Williams, R. (2003). Women on Corporate Boards of Directors and their Influence on Corporate
Philanthropy. Journal of Business Ethics, 42(1), at 2.

%55 Martin, L., Warren-Smith, 1., Scott, J., and Roper, S. (2008). Boards of directors and gender diversity
in UK companies. Gender in Management: An International Journal, 23(3), at 205.

556 Section b/2 of the UK Corporate Governance Code 2016.

557 Ibid, Supporting Principles of Section b/2.

5%8 hid, section b/2.4.

%% bid, section b/6.

148



2015. Furthermore, the Davies Report recommended that a VVoluntary Code of Conduct
should be drafted up to ensure more gender-inclusive board appointments. These
measures enabled accountability and coordination across key players and constant
monitoring by the Steering Committee. As a result, the percentage of women on FTSE
100 boards doubled between 2011 and 2015, and more than 30% of new board

appointments were taken up by women. %

The Third Report of Session 201617 of the Business, Energy and Industrial Strategy
Committee recommends that the Financial Reporting Council should amend the UK
Corporate Governance Code to promote gender equality and ethnic diversity on
boards.*®! It recommends:

"that the Government should set a target that from May 2020 at least half of all
new appointments to senior and executive management level positions in the
FTSE 350 and all listed companies should be women. Companies should
explain in their annual report the reasons why they have failed to meet this
target, and what steps they are taking to rectify the gender inequality on their
Executive Committees". 52

Some researchers believe that the corporate culture in some European countries such as
Norway is by its nature more accepting of imposing quotas than might be possible in
England.>®® Choudhury argues that quotas rely on societal consensus regarding the
importance of gender equality as a public norm in society. This idea already existed in
Norway but does not necessarily have comparable importance elsewhere. He also states
that:

“... some important differences between Norway and the UK suggest that the
effectiveness of the quota system in Norway will likely not be able to be
replicated in the UK. For example, gender equality is the prevailing norm in
Norway. Indeed, the need to bolster its already prominent international
reputation for gender equality was one of the reasons the quota laws were
introduced in the first place. Norwegian political tradition has similarly
emphasised gender equality, although mainly in the public sector, through

%60 See Doldor, E., Sealy, R., & Vinnicombe, S. (2016). Accidental Activists: Headhunters as Marginal
Diversity Actors in Institutional Change Towards more Women on Boards. Human Resource
Management Journal, 26(3), 285-303. See also, Davies, M. (2011). Women on boards — the Davies report
(No. URN 11/745), London: GEO/BIS. And Davies, M. (2013). Women on boards — the Davies report
(No. URN 13/P135), London: GEO/BIS.

%61 UK Parliament Business, Energy and Industrial Strategy Committee. (2017). Business, Energy and
Industrial Strategy Committee 3rd Report. Corporate Governance Volume 1. Report, HC 702, at 54.

%2 1pid, at 53.

%63 Villiers, C. (2010). Achieving Gender Balance in the Boardroom: Is it Time for Legislative Action in
the UK?. Legal Studies, 30(4), at 557.
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measures designed to encourage female employment or to promote work family

reconciliation”.%%4

4.6.3 The Arguments Against Imposed Quotas

Several European countries have struggled to make substantial changes to increase the
number of women on boards. Therefore, many of them have adopted the approach of
imposing regulations prescribing quotas of different percentages. These countries have
had varying levels of success but the highest outcome was achieved by Norway with
its 40% quota for female representation on boards. This indicates that there are different
overlapping circumstances that may have an impact on this issue. For example, the
presence of state-owned firms, the extent of state intervention on boards, their
composition and the ability to impose stringent sanctions for non-compliance.
Furthermore, success depends on the amount of effort made and the capability of plan

completion.>®®

There is no consensus on the suitability of the enforcement of quotas, even in the EU.
Opposition to it is broad and fierce, particularly standing against those who stipulate a
minimum quota of female board members (3 or more or 33 percent or more) as they
argue that merely female participation is not sufficient.>®® There is also more extreme

demand which stipulates that women must constitute at least 40 percent of the board.>®’

German Minister Kristina Schroder is a supporter of women's participation on boards.
She argues that specific female characteristics influence firm performance positively.
However, she also criticises coercive quotas which reduce the value of individual
achievement and merit. She said, “I think it is absurd to impose a uniform quota on very
different companies ... On the surface, a quota may stimulate fairness but it tends to

exacerbate unfairness for individuals rather than eliminate it ... I once benefited from

%64 Choudhury, B. (2014). New Rationales for Women on Boards. Oxford Journal of Legal Studies, 34(3),
at 533-534.
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a quota, people still smugly hold this against me today as if my abilities hadn’t counted
at all at the time. Many women have had the same experience.”*®® Generally, no one
wants to be patronised and would prefer to be appointed on merit as they want their
achievements and successes to be ascribed to them.>®® Thus, gender diversity should be

considered under the criterion of supply and demand.>"

A number of studies have cast doubt on the positive effects of female representation on
boards, especially in terms of corporate performance. They argue that there has been
insufficient investigation into the mechanisms that underlie these inconclusive results.
They give some negative aspects of imposed female quotas, such as the privileging of
groups over individuals and the undermining of equality of opportunity. Moreover,
adopting female only quotas occurs at the expense of ignoring other more pressing
social problems.®”* The arguments for gender board diversity are similar to other
cultural and racial types of diversity. Thus, the steps recommended to promote gender
diversity may also be valid to create many of the conditions necessary for other types

of board diversity such as culture, age, occupation, or race.>’2

Quotas would not by themselves be sufficient and are unable to resolve the problem of
gender imbalance on their own. Emphasising coercive quotas may lead to the tokenistic
recruitment of women without any genuine positive impact.5”® Many factors that limit
women’s participation need to be considered besides gender parity laws. Moreover,
several variable circumstances are playing a major role in the ascendance of females to
the corporate board, including levels of education, distributions of household tasks

within families and preferences of working hours.>™
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4.6.4 Imposing Female Quota in View of the Saudi Context

Two significant aspects here need to be specified. The first is relevant to the
fundamental target of gender diversity and quotas. From this context there are two
potential goals: meeting gender parity or improving corporate governance. Dealing

575 and each of

with one of these goals does not necessarily entail improving the other
them must be approached in a specific manner as they are influenced by overlapping
factors.>’® McCann and Wheeler try to identify the main goal of gender diversity and
quotas as well. They say, “Women should be appointed as NEDs [Non-Executive
Directors] as an issue of social justice and in recognition of their economic

participation, not because it might be good or is thought to be good for business”.>’’

According to Fitzsimmons the female quota serves only the numbers themselves rather
than benefits to the organisation. This tokenism resulted through forcing companies “to
put women on their boards’ members and outsiders alike assume they are forced to do
so because it is detrimental. Given that boards’ purpose is to provide oversight and
guidance to organisations, companies should pursue wider breadth of experience and

opinions toward the end of improving governance, not for social justice reasons”.>’®

The UK Corporate Governance Code clearly provides rules and standards to improve
the conduct of firms and guarantee diversity on the boards including skills, experience,
independence, knowledge and gender.>”® Despite this legislation looking to support
gender diversity the priority diversity in this context is still built according to objective
criteria on merit, not gender. The UK Code clearly states that “The search for board
candidates should be conducted, and appointments made, on merit, against objective

criteria ...”.580
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The second important aspect is related to the function of law towards any kind of
minority. Is the role of law to protect the minority participation or impose coercive
participation? In other words, laws in general seek to guarantee justice and parity for
all people by making sure that all have the same rights and there are no barriers
preventing anyone from taking opportunities. This, however, does not mean that law
could provide any extra privileges to a particular group. There are several laws that
protect against discrimination especially in terms of gender, such as the Work and
Families Act 2006 and the Equality Act 2010. A woman could use these to challenge
her non-appointment to the board of directors if she feels discriminated against by the

nomination committee, or any part of appointment procedures. %%

Villiers argues that "the result is that the legislation does not assist women effectively
at the higher levels for which tribunal challenges are rare ... despite the existence of the
Equal Pay Act 1970 and the Sex Discrimination Act 1975, the reality remains that
women receive an overall average of 22.6% less pay than men, and they face
occupational segregation and glass ceilings".>®2 If this is the case, enacting further laws
may be insufficient to tackle the dilemma of non-compliance and misconduct. Instead,
creating further measures of monitoring or implementation and improving the

procedures for women to get their rights seems more effective.

In conclusion, women in Saudi Arabia are welcome in boards of directors and are not
discriminated against.>®® There are no specific provisions based on gender in corporate
governance in Saudi Arabia, but the law requires the board of directors to lay down
specific and explicit policies, standards and procedures, for the membership of boards
of directors.>®* Moreover, the law emphasises the importance of an annual review of
the requirements of suitable skills for membership of the boards of directors and the
preparation of a description of the required capabilities and qualifications for such

membership.5&
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However, as a result of several overlapping factors of political and social systems in
Saudi Arabia, there are many weaknesses on legislations in terms of popular
participation and the participation in decision-making either in political or civilian
sectors, which have currently a wide debate to reform. Apart from the context of
corporate governance, there are shortcomings in particular parts of human rights
legislation, especially in terms of gender. For instance, women in Saudi Arabia are still
prevented from driving. Therefore, it is too early in the Saudi context to discuss quotas
in corporate boards for social target. Many other legal reforms need to be given priority
first.

4.7 Conclusion

This chapter discussed the composition of the board of directors, the appointment of its
members and its tenure, as well as its structure, types and size in Saudi Arabia in the
light of English law and global standards of corporate governance. It also reviewed
some international experiences in this regard which may be appropriate to the Saudi
context and capable of helping it to achieve the objectives of corporate governance. The
chapter studied in depth the most common traditional models of boards of directors,
which are the one-tier system and the two-tier system, to discover their main features
that may be appropriate to the Saudi context and capable of facilitating the mechanisms
of corporate governance needed. It also discussed the diversity of board membership
and the role of executive, non-executive, dependent and independent directors. The
provision of shadow directors received substantial attention as did female

representation on boards of directors.

A number of suggestions have been provided to reform Saudi law related to board size,
conditions and the tenure of directorships in the light of English practice. The UK
Corporate Governance Code considers the different circumstances of firms and
distinguishes between large and small companies when it deals with these issues.
Moreover, it is recommended that Saudi law should be more flexible, similar to some
European countries, in allowing the adoption of either the unitary system or the two-
tier system, in order to give firms an opportunity to select which one is more suitable

for their needs and circumstances. Separately, the chapter strongly recommends adding
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proper rules to Saudi legislation to deal with shadow directors to prevent them from

interfering.

Whilst this chapter makes an attempt to reform the rules related to the composition of
the board of directors, the next chapter will try to review the Saudi legislation that
regulates the roles and relationships of the board of directors with internal entities and
actors in the company. Raising the effectiveness of the board of directors, general
assembly and board committees will help companies deal with the deficiencies in the
Saudi political, legal and economic environment and support good corporate

governance practices.
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with the Main Actors under Corporate Governance in
Saudi Law as Compared to English Law and Global
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5.1 Introduction

In chapter three, the prominent characteristics of the legal, political and economic
environment in Saudi Arabia were discussed as well as the Saudi new vision and the
national transformation programme, which aim to rapidly create a comprehensive
privatisation programme. These characteristics raise significant concerns in terms of
corporate governance which relies on a number of fundamental bodies and principles
of democracy such as participation, transparency, accountability, and the presence of
an independent media and civil oversight institutions. Such an environment also draws
attention to the importance of the internal corporate structure, including the board of
directors, which is the central aspect that needs to be considered when reviewing the

corporate governance system in the Saudi context.

This chapter will try to review the Saudi legislation that regulates the roles and
relationships of the board of directors with internal entities and actors such as the
shareholders’ general assembly, board meetings and board committees in the light of
corporate governance in English law and global standards. The intention is to make
some recommendations about the role and relationships of the board of directors that
will contribute to enriching the respective laws in the form of greater detail, flexibility

and enforceability, thus reforming and developing them.

It should be noted here that it is impossible for this research to cover all aspects of the
board of directors and its duties and responsibilities. Instead, this chapter will focus on
the roles and relationships of the board of directors that are linked with the main
question of this research. Moreover, it will try to cover the vital issues that will help a
company to deal with the deficiencies in the Saudi political, legal and economic
environment which can be found in English law and global standards. The research will
not discuss, for example, the detailed duties of the board of directors and the
relationship of the board of directors with the CEO. Moreover, it will not cover the
measures that ensure the quality of law enforcement and provisions related to breaches

of corporate governance rules, negligence and abuse.
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5.2 The Annual General Meeting of Shareholders (AGM)

5.2.1 The Importance of the Annual General Meeting in the Saudi Context

The term ‘annual general meeting” (AGM) can be described as a gathering of the
shareholders of a company with those who are entitled to attend®® in order to achieve
certain goals and to make particular decisions. This compulsory annual meeting usually
involves agreeing to the major actions of last year and on future actions and prospects.
The AGM discussions cover specifics such as signing off the accounting year,
considering whether the firm's goals were achieved as planned, and examining director
accountability and electing new ones.>®” Moreover, determining the company's main
direction should be done in the AGM as well as other fundamental issues such as

compensation of executives, takeover plans and distribution of profits.>

Running a corporation involves complicated operations and decisions that need to be
decided on quickly by the board and management team. Therefore, it is impossible to
manage the corporation through shareholder referendums as shareholders have
different capabilities, interests, aims and investment tendencies.®®® Hence, by law,
directors alone have the ultimate responsibility for the company's affairs, therefore, they

are entitled to exercise all powers required.>®

The role of the AGM from the legal perspective is not to abolish the concept of
separation of ‘ownership and control’ but to act as a vehicle to monitor the conduct of
directors, which creates a ‘checks and balance’ mechanism within the firm. The

administrative authority remains with the board of directors while the shareholders have
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the ability to prevent managers from perpetrating abuses to the detriment of their
interests. Beyond that, the shareholders in that meeting have a right to appoint or
remove the board of directors or any single member by a simple majority vote of the
shareholders.*!

The democratic mechanisms of leadership, control and accountability are the ideal way
to identify and reconcile the diverse interests of the parties as well as ensure
administrative efficiency, accountability and public scrutiny.®®? Therefore, discussing
accountability issues of shareholders and management in a face-to-face encounter is
part of social practice and democratic life which company law and corporate

governance are very dependent on.>%

Meetings are the backbone of democracy as they are the setting where people can
debate decisions that may affect every member in their society, determine the will of
the majority as well as probe leaders’ accountability. This also applies to a company as
it is a specific society where all members have the right to attend and vote for all
decisions at the general meeting including appointments where members of the board
of directors can be removed.*® Therefore, the relationship and interaction between
shareholders and board of directors and the different agencies of these two parties are
the substantial matters in the corporate governance discourse. Their recurring
communications are officially can be done in the AGM which is an important element

in any effective corporate governance system.>%

These relationships and effective interactions in the AGM in the Saudi context are
extremely important because the actors do not have experience of democratic practices
in the political sphere and there are no civilian bodies that monitor companies’
performance. Moreover, the ownership structure is concentrated in the large listed

companies. A further issue is that the listed companies fall under the supervision of the
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CMA which has its own jurisdiction and it is not subject to the jurisdiction of
commercial courts.>®® These increase the importance of the role of AGMs and the need
to raise the efficiency of the AGM as it is an essential firewall and a useful tool for

shareholders to practice their rights and protect their interests.

Even in developed countries, the AGM has a prominent place as a self-regulatory of
corporate governance instruments and governments emphasise its value in reining in
the excesses of corporate conduct.®®” Enhancing for compliance with rules and
following good corporate governance practices should arise from the company itself
through the collective acts of those who have direct interests rather than the
government. A well-run AGM is more capable than any other mechanism to compel
directors to act prudently and implement both statutory and non-statutory

regulations.>%

5.2.2 Facilitating Attendance of the AGM

There are some factors that reduce the effectiveness of the AGM as a vital vehicle of
corporate governance. Some of these have arisen due to the separation of ownership
and control which created more dispersion of ownership and less shareholder control
over the company. This is because a single shareholder usually holds only a small
percentage of the overall voting shares. Moreover, there are insufficient incentives and
instruments to encourage shareholders who are spread across a wide geographical area

to pay the attendance costs or monitor directorial conduct.>*°

59 See chapter three.
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This may create the impression to shareholders that the AGM itself is a ritual and all
crucial matters have been decided in advance.®® Indeed, statistics show that the vast
majority of shareholders may be indifferent to the AGM, both in terms of attending and
voting, especially when the company is not in financial difficulties.%®? Instead,
shareholders in listed companies whether individuals or institutions tend to focus much
more upon investment returns as the principal concern. They usually diversify their
investments, dividing them among several companies. When there is any instability,
they prefer to sell their shares and leave.%%?

Nevertheless, it is important to bear in mind that shareholders' limited power may
become very efficient if they act collectively through the AGM. However, certain
things need to be in place in the general assembly in order to achieve this ambition. The
first is efficient communication which could be boosted by facilitating attendance of
shareholders, obtaining information and allowing questions and debates. The second is
effective exercise of voting rights whether in person or by proxy, which determines the
fate of the management team. These will assist the company to monitor the managers
effectively and to pass well-informed resolutions.®%

The principal role in a successful AGM is played by the board of directors as it is the
body who calls for the convening of the annual general meeting. The board of directors
must call the AGM annually in the first 6 months after the accounting reference date,
as well as in a number of specific situations, such as when the board of directors
receives a meeting request from the firm’s auditor or the audit committee, or from
shareholders who hold at least 5% of the company’s shares®® — or even 2% of them in
some certain circumstances through the capital market authority.5®> Moreover, it is

compulsory for the board of directors to call shareholders to the extraordinary general
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meeting (EGM) when the company’s losses have reached 50% of its capital.®® The
general assembly is managed by the chairman of the board of directors who is also
responsible for calling shareholders to the AGM, sending the topics and the itinerary of
the meeting and preparing the drafts of decisions.®” One of the main roles of the board
of directors in this context is to maximise the attendance and contributions of
shareholders in the AGM, particularly minority shareholders. This has a high priority
in Saudi listed companies where ownership and control are highly concentrated in the
State and its founding families.%%®

The complexity of accounting reports is one of the things that discourages shareholders
from entering into discussions on accountability and prevents them from attending the
AGM at all.?® The OECD Principles of Corporate Governance draw attention to this
important point of facilitation in the information obtaining. It recommends simplifying
and summarising the reports and information sent to investors and clarifying the
policies and standards that regulate the issues that will be discussed in the AGM, such
as the standards of managers' remunerations, and the biographical information and
experience (CVs) of candidates for membership of the board of directors. Moreover,
the OECD Principles recommend taking into account in the AGM agenda the rights of
minority shareholders to discuss some information and topics that impact on their

interests.610

Further ways to facilitate shareholder involvement can be found in the OECD
suggestions which encourage shareholder participation in the AGM. Improvements
have been made by some companies which enable shareholders to submit questions in
advance of the AGM so that adequate replies to them may be given by the board of

directors or management.®1!
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Proper arrangements should be made by the board of directors to encourage
shareholders to take a place in the AGM. The first step is to announce the meeting
which shall be done, under Saudi law, at least 10 days before the meeting date through
a daily newspaper in the territory of the company’s headquarters or by individual
recorded mail.®*? English law gives shareholders the longer period of at least 21 days
between the notice of call and the meeting date so that they have sufficient time to
prepare themselves.®!3 It also provides greater convenience to shareholders by allowing
the notice of AGM to be called through electronic means.®'* This modern means of
calling shareholders to AGMs was only recently offered in the new Saudi CGR of
2017,% bringing it in line with the new Saudi law of companies 2015, which even
allows the AGM to be conducted via modern means of communication.®'® However,
the new CGR does not address a similar issue arising from the Saudi Law of Companies
2015 which requires the shareholder, who wishes to attend the AGM, to register his
name at the headquarters of the company before the meeting date, unless the company
constitution provides another way or place for registration.®!” This should be revised to
be compatible with article 86 mentioned above, which allows the AGM to be held by
means of modern technology. The registering of the names of the shareholders who
want to attend the AGM is more need to be done by modern technology than holding

the meeting.

Text messages could be used to call shareholders as they are the fastest and most direct
way to reach people wherever they are. Especially in Saudi Arabia, where the
government recognises that the text messages are an official way to call people, as well
as there are several legal responsibilities and banking and governmental services linked
with mobile phone numbers. This is due to the fact that all mobile phone numbers in

Saudi Arabia are recorded with a personal 1D and finger print.58
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The tendency toward further facilitating the needs of the company sector can be
observed in new Saudi Law of Companies issued in 2015 whose aim is to increase the
corporate contribution to the national economy. It removes several barriers and reduces
the costs and procedures previously imposed on companies. For example, according to
the new Saudi Law of Companies, the percentage of shareholder representation in the
AGM must reach one quarter or more of the company’s capital value to be valid. If the
percentage is lower, the law gives the company the right to convene another AGM
within a month, regardless of the percentage of shareholders represented then. In
addition, this alternative meeting can be held only one hour after the essential AGM
provided that this alternative meeting has been mentioned in the statement of calling
and the company constitution allows this action.®'® In contrast, the previous law
required the announcement of the meeting to be done at least 25 days before the meeting
date, unlike the new law which stipulates only 10 days.®?° Also, the meeting may not
be valid if attended by shareholders representing less than one half of the company’s
capital. If so, the alternative meeting cannot be held on the same day according to the
old law.%%! In practice, according to the last report issued in 2016, 53.4% of AGMs of
Saudi listed firms were convened validly from the first meeting whilst 46.6% of AGMs

needed a second meeting to be convened successfully.5??

The new law also provides some simplifications to shareholder participation and further
protection for their rights. It gives any shareholder the right to attend an AGM

regardless of the number of shares he holds®?3

rather than at least 20 shares required by
the previous law.%2* The new law minimises the loss ratio of capital of a company which
necessitates an extraordinary meeting of the shareholders from 75% in the old law to
50%. Furthermore, the new law expands the use of modern means of communication,

which increases the potential for shareholder participation.®?
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Further simplifications and protection for shareholder rights can be found in the new
Saudi CGR issued on 13th February 2017, which stipulates that one of the main
functions and powers of the board of directors is “developing effective communication
channels allowing shareholders to continuously and periodically review the various
aspects of the company's business as well as any material developments”.6?® The new
CGR requires a company to announce on the stock market website all of the information
about the nominees for the membership of the board. This shall include their
experience, qualifications, skills and previous and current memberships and jobs. This
information shall also be made available in the company's head office and on its
website.%?” Moreover, the new CGR requires that the invitation to the AGM, the items
of its agenda, the reports of the board, the external auditor, audit committee and
financial statements be made available to shareholders on the websites of both the
company and the stock market to enable them to make an informed decision in this
regard.®?® These websites play another role in making the nomination announcement
according to the new CGR. They should serve as a means to invite any person who
wishes to be nominated to the membership of the board. The invitation shall remain

open for at least a month.®%°

5.2.3 Modern Means of Communication and the AGM

Using modern means of communication may play a vital role in maximising
shareholder participation, enabling them to observe their investments more closely and
protect their interests. Hence, the traditional concept of a meeting needs to be widened
and developed in accordance with the demands of the modern business environment
and advancements in information and communication technology. A valid meeting no
longer relies on the physical presence of all members in the same meeting room. The
modernised concept of ‘virtual presence’ offers a borderless world where a meeting can
be held and decisions can be made in separate locations or even without any physical

place. This flexible platform is a useful way to accelerate decision-making procedures

526 Articles 22/12 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
827 Articles 8/a of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
528 Articles 14/c of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
529 Articles 68 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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and simplify complicated materials for even unsophisticated shareholders through
using graphics, sound and video.®*® Holding an AGM through this method reduces the
costs of the meeting for both shareholders and the company. It minimises the difficulty
in travelling and its expenses for shareholders wishing to attend the meeting and saves

the company money that it spends printing the circulating documents.5!

The Saudi CGR 2017 requests companies to use the most effective and hi-tech means
in communicating with shareholders and facilitating the exercise of their rights and
accessing information. It also emphasises that arrangements must be made for
facilitating the participation of the greatest number of shareholders in the AGM.5%
Furthermore, Saudi new Law of Companies 2015 clearly stipulates that the AGM can
be held through modern means of communication. This would also allow shareholders
to get involved in deliberations and voting on the meeting's decisions according to the

regulations laid down by the concerned authority, the CMA..6%

This is compatible with the OECD Principles of Corporate Governance which greatly
support effective shareholder participation in key corporate governance decisions.?®*
Moreover, the Principles recommend the enlarged use of information technology in
voting including electronic voting in absentia. Also, processes and procedures for the
AGM should not be made unduly difficult or expensive for shareholders, thus
preventing them from casting their votes.®® The electronic AGM has obtained statutory
recognition from many jurisdictions across the world as long as it ensures effective
shareholder participation in the AGM. For example, a general meeting was convened
by London Life Assurance which was held in several separate rooms connected by an
electronic audio-visual aid. That meeting was considered valid in Byng v London Life
Assurance.®3® Some jurisdictions have gone beyond that such as Delaware in the USA

630 Samat, N. and Ali, H. (2015). A Legal Perspective of Shareholders’ Meeting in the Globalised and
Interconnected Business Environment. Procedia - Social and Behavioral Sciences, 172, at 767- 768.

831 | bid.

832 Articles 6, 13/g of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

833 Article 86/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

834 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles 11/ c-4, at 22-23.

835 Ibid, Principles 11/ c-5, at 24.

83 See Byng v London Life Assurance [1990] 1 Ch 170.
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where holding the AGM is possible without any location through remote

communication technology.®%’

Modern electronic technology has the advantage that it can open a secure window and
create several innovative ways for communication and participation between a
company and investors. This is especially the case with the development of encryption
and the safe procedures of electronic signature. A company can enable every single
shareholder to create their own account on the company’s website. This gives
shareholders access so that they can review the information, ask questions, register their
attendance at the AGM, suggest subjects on the AGM agenda, attend the meeting, and
discuss and vote for the AGM decisions from a distance. This gives shareholders a
better opportunity to exercise their rights and protect their interests by themselves rather
than voting by proxy, which is a practice recognised by most laws and internal company

statutes.

However, holding the AGM through modern means of communication also has some
disadvantages and challenges. For instance, it may give the board of directors an
opportunity to avoid face-to-face dialogue with the shareholders and direct
accountability. The directors may be more able in an electronic AGM to control the
meeting and prevent questions being asked or refuse to answer them. Moreover, in order
to ensure the integrity of the electronic AGM, there are some important procedures and
requirements such as proper planning, and facilities and physical equipment that must
be set up properly before convening the meeting. Thus, holding an electronic AGM
with poor organising and with lack of observation procedures may result negative

consequences and may destroy the true objective of the AGM. 63

It can be concluded, therefore, that adopting both methods — physical and electronic —
for holding the AGM may enable a company to benefit from the advantages and avoid
the shortcomings. Moreover, the company should take into consideration the
shareholders' local culture and the extent that communication technology is used. This

means that the meeting may be much easier to arrange in some countries where it can

837 Samat, N. and Ali, H. (2015). A Legal Perspective of Shareholders’ Meeting in the Globalised and
Interconnected Business Environment. Procedia - Social and Behavioral Sciences, 172, at 767.
638 Samat, N. and Ali, H. (2015). A Legal Perspective of Shareholders’ Meeting in the Globalised and
Interconnected Business Environment. Procedia - Social and Behavioral Sciences, 172, at 768.
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be held in a few separate rooms distributed across the main cities where the majority of

the population lives as is the case in Saudi Arabia, for example.

5.2.4 Adopting Cumulative Voting

Voting is the most significant right that shareholders can exercise, and this can be done
in the AGM. The effectiveness of this right depends on two factors: the rising number
of shareholders who take part in the election, discussed in the previous section, and
improving the way of voting. Unlike English law which allows members of the board
of directors to be voted on individually,®* the Saudi new Law of Companies 2015
stipulates that companies must adopt cumulative voting for appointing the board of
directors at the AGM. This method of election gives shareholders the equivalent rights
to the number of shares they possess to vote for their representatives, whether they use
all of them for one nominee or divide them between several nominees, as long as there
is no duplication. Therefore, the right of voting of each share is unqualified to be used

more than once in the election.54°

This way of voting was recommended in 2006 by the Saudi CGR. It was not a
mandatory requirement but falls under the approach of "comply or explain™ for all listed
companies.’** This draws attention to the aim of the new Saudi law to maximise the
role of minority shareholders by facilitating the appointment of their representatives on
the board and protecting their interests by making the cumulative voting mandatory.
Saudi law also requires each company to disclose its policy on voting at AGMs in its
articles of association.®*?> Whereas, the UK code goes further in terms of disclosure. It
stipulates that “when, in the opinion of the board, a significant proportion of votes have
been cast against a resolution at any general meeting, the company should explain when
announcing the results of voting what actions it intends to take to understand the reasons

behind the vote result”.%*

839 Section 160 of the Companies Act 2006.
640 Article 95 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

841 Article 5 of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia.
842 Article 95 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
643 Section e/2.2 of the UK Corporate Governance Code 2016.

168



Cumulative voting allows minority shareholders to cast all of their available votes for
a single director nominee. This way may enhance their voting power and give them a
greater opportunity to guarantee representation on the board of directors. It is
particularly efficient when majority shareholders distribute their available votes to

several nominees which may weaken their voting ability.%**

It can be argued that the concept of cumulative voting comes from the Anglo-American
model of corporate governance where the managerial power depends on shareholder
primacy rather than labour influence or state control. The late 19th century witnessed
the expansion of cumulative voting in the US, where it became compulsory to adopt it
in 22 states by the middle of the 20th century and optional in 15 others. However, after
deregulation in the 1990s the adoption of mandatory cumulative voting declined
rapidly.®* Instead, the US model provided alternative ideas to protect the interests of
minority shareholders such as independent directors and facilitate the process for
stockholders in selecting the directors. This may strengthen the role of minority
shareholders, and avoid disharmony on the board and inefficiency by the firm’s
management in the US context which does not rely on concentrated ownership.%4 Its
misuse in hostile takeovers can be considered the major reason for the decline in the
use of cumulative voting in the US. This is because it may provide an opportunity for
persons who are motivated by their personal gain to access confidential information,
pressure the management and work against the broader interests of all stockholders.®*’

Cumulative voting is also unsupported in EU countries where the stakeholder-centered
model and the company is an integral part of the social fabric. As a result of giving

minority shareholders a franchise in the board of directors at the expense of other

84 Aiwu Zhao, and Alexander J. Brehm. (2011). Cumulative Voting and the Conflicts Between Board
and Minority Shareholders. Managerial Finance, 37(5), at 466.

845 |hid. And see, Wenjia, Y. (2015). Cumulative Voting: In the US (Declining), in China (Rising) and
the EU (Not-Adopted). European Company and Financial Law Review, 12(1), at 86.

846 Wenjia, Y. (2015). Cumulative Voting: In the US (Declining), in China (Rising) and the EU (Not-
Adopted). European Company and Financial Law Review, 12(1), at 93.

847 Aiwu Zhao, and Alexander J. Brehm. (2011). Cumulative Voting and the Conflicts Between Board
and Minority Shareholders. Managerial Finance, 37(5), at 466. And see, Wenjia, Y. (2015). Cumulative
Voting: In the US (Declining), in China (Rising) and the EU (Not-Adopted). European Company and
Financial Law Review, 12(1), at 88- 90.
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stakeholders such as employees, banks and the local community may create conflicts,

injustice and instability.%4®

The shortcomings of cumulative voting can be summarised in four main points. It
interferes in the board structure in favour of minority shareholders; presumes a distrust
between board members; creates disharmony in management acts; and serves the

narrow personal interests of minority shareholders.54

The decline of cumulative voting in the US and EU does not mean that cumulative
voting has no value for developing countries and emerging economies where market
activities, external governance mechanisms, supporting institutions and legal
enforcement are weak.%%° In that context, the demand for insider corporate governance
mechanisms including cumulative voting are high in order to enable shareholders to

call on their rights directly and deter the board of directors from abusing their power.®>

High state-owned structure of corporations leads to the domination of government
agencies over the board of directors through the control and monitoring of its
responsibilities as well as by limiting minority shareholder participation. Most of these
government agencies are suffering from bureaucracy and a deficiency of incentives to
monitor the company's operation closely. This gives senior management more power
and the situation may become worse by avoiding cumulative voting. As a consequence,
the corporate sector may lose the ability to find a balance between the conflicting
interests; the economy at large may become less attractive for investors; and the cost of
capital may rise. This situation goes against the trend of improving the structure and
efficiency of the capital markets, encouraging long-term investment, and transforming

from the state-based economy and developing non-state-owned sectors.%2

648 Wenjia, Y. (2015). Cumulative Voting: In the US (Declining), in China (Rising) and the EU (Not-
Adopted). European Company and Financial Law Review, 12(1), at 107.

849 Aiwu Zhao, and Alexander J. Brehm. (2011). Cumulative Voting and the Conflicts Between Board
and Minority Shareholders. Managerial Finance, 37(5), at 467.

850 Chen, Y., Li, W,, and Lin, K. (2015). Cumulative Voting: Investor Protection or Antitakeover?.
Evidence from Family Firms in China. Corporate Governance: An International Review, 23(3), at 234.
81 Wenjia, Y. (2015). Cumulative Voting: In the US (Declining), in China (Rising) and the EU (Not-

Adopted). European Company and Financial Law Review, 12(1), at 95. And see, Xi, C., and Chen, Y.
(2014). Does Cumulative VVoting Matter?. The Case of China: An Empirical Assessment. 15(4), at 594.
852 Wenjia, Y. (2015). Cumulative Voting: In the US (Declining), in China (Rising) and the EU (Not-
Adopted). European Company and Financial Law Review, 12(1), at 83,84,85.
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It should be noted that adopting cumulative voting cannot succeed on its own to reduce
the conflicts between the board of directors and minority shareholders, even in countries
with highly concentrated ownership. Effective corporate governance requires using a
variety of integrated mechanisms concurrently, such as through the idea of independent
directors, the power to authorise a proxy and the rules that ensure an equitable

takeover.%53

653 bid, at 79.

171



5.3 The Board of Directors, its Members and Meetings

The composition and models of the board of directors were discussed in chapter four,
whether that is a unitary or a two-tier system. The chapter also studied the structure of
the board of directors including its size and diversity, independence and the conditions
of membership. This section will focus on the role and relationships of the board of
directors with its members and meetings, which impact on corporate governance in the

Saudi context.

5.3.1 The Limits of the Powers of the Board of Directors

The board of directors enjoys full and extensive powers in administrating and
overseeing the company's business in order to achieve its objectives. This is the case
unless these powers belong to the jurisdiction of the general meeting or if they are
restricted by the articles of association. On the other hand, the powers delegated to the
executive management must be determined by the board of directors as well as the
reserved powers that are subjected to the board decision.®>* Likewise, the executive
management shall provide to the board the periodic reports about their exercise of the
delegated powers.®*® Thus, the boards have the ultimate responsibility for the company
even if they delegate some of their powers to the executive managers or to a third party.
This is the case even when the board sets up committees and also when it alone is the
official representative before government agencies.®®*® Moreover, the board should
supervise and monitor the executive managers and is responsible for preparing the

financial, economic and administrative policies of the company.®’

Unlike the old Saudi Law of Companies, there is a tendency to expand the power of the
board of directors in the new Saudi Law of Companies 2015 and to remove obstacles
that may prevent the board from fulfilling its duties. Hence, the new law allows the
board to contract loans whatever their tenures and release the debtors of the company

from their liabilities. Furthermore, the board of directors becomes eligible to sell or

854 Article 23 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

855 Ibid, article 26/17.

856 Article 75/1, 78, 82 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And see article
21/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

857 Articles 22, 25 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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mortgage the real property or the place of business of the firm. The board of directors
no longer needs the upfront permission to do these actions from the AGM or company's
constitution, as long as they did not provide any provisions in this regard.®*® Beyond
that, the new Saudi law binds the company to all the acts performed by the board of
directors even if these acts are outside the limits of its competence, except if the

beneficiary party is acting mala fide (in bad faith).5%°

It is worth noting that this wide power of the board of directors needs to be under
consideration from the shareholders and the principal investors through taking into
account that they still have the right to prevent or provide some restrictions to these
powers. They can make some of the above actions be subject to their approval at the
general meeting. Moreover, they can require the board to call an extraordinary general
meeting (EGM) to amend the articles of association and add some rules that restrict the

powers of the board.5®°

To facilitate the fulfilment of the duties of the board of directors, the new Saudi law
allows the board of directors to adopt resolutions by submitting them to the directors
individually as long as there is no request in writing from any director asking to convene
the board to deliberate on such resolutions.®®! It also allows a company to insert in its
constitution the authority for a director who cannot attend the meeting to ask another
director to vote/act on his behalf.%%2

5.3.2 The Limits of the Responsibilities of the Board of Directors

The OECD Principles refer to the two essential elements of the fiduciary duty of the
board of directors alongside the standards of reference that reflect the extent of their
application. Firstly, the duty of care which could be evaluated in accordance with the
behaviour in similar circumstances that would be exercised by a reasonably prudent

person. Secondly, the duty of loyalty for the company as one integral entity, which

858 Article 75/2 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. See the old Law of
Companies1965 in the Kingdom of Saudi Arabia, article 73.

89 Article 77 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

850 Ibid, articles 75/2, 88, 90.

861 Ibid, article 84.

662 1hid, article 83/3.
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requires board members to monitor transactions of all related parties and to deal with
all shareholders fairly.®%® The duty of loyalty could be expressed by a duty of trust,
which also requires directors to exercise their powers honestly and fairly for the benefit
of the shareholders including minority shareholders and taking into account the overall
objectives of the company to ensure its success.®®* Whatever the term selected, the duty
of loyalty is considered as a core factor which is central to ensuring good performance

and effective implementation of other duties, rules and policies.®

Such loyalty could be enhanced through raising the awareness of the board members
about the boundary of their role and individual responsibilities, gaining sufficient
information about the company activities and potential risks and setting appropriate
policies for directors’ remunerations and sanctions for abuse of power. This will be

discussed later.

The requirements for directors to exercise their powers with reasonable care, skill and
diligence, including improving their knowledge, experience and skills needed or
expected from the director, have been stipulated and emphasised by higher ranking
legislation in England not only the soft laws.®%¢ Section 172 of the Companies Act 2006
provides a clear formulation to take into account the duty of acting in good faith. It
stipulates that

“a director of a company must act in the way he considers, in good faith, would
be most likely to promote the success of the company for the benefit of its
members as a whole, and in doing so have regard (amongst other matters)... the
likely consequences of any decision in the long term... the desirability of the
company maintaining a reputation for high standards of business conduct... the

need to act fairly as between members of the company”.%%

Keay extensively analyses the issue of acting in good faith to promote the success of

the company for the benefit of its members as a whole in the light of the interpretations

863 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles VI/a, at 52.

84 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford:
Oxford University Press, at 97.

85 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V1 /a, at 52.

866 Section 174 of the Companies Act 2006.

867 Ibid, section 172(1).
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provided by the courts®®®

, the scholarly discussion, rules of common law and equitable
principles, as well as the role of lawyers in assisting interpretation and applying such
duty.®®® He emphasises that despite the fact that the concept of good faith has been
widely used in both common law and civil law jurisdictions, providing a fixed
definition is still difficult.5” It might receive further determining and distinctions in the
future by deciding more law cases.®”* However, it is difficult to demonstrate the
directors’ breach of this duty under the circumstances and the various conflicting

interests that surrounding their decisions and actions.®

Keay presents various explanations of what ‘good faith’ means that come from several
law cases. The general use of 'good faith' is to connote honesty and propriety.” This
honesty may go beyond the personal level and the absence of malice.t”* Objectively, it
may express the concept of reasonableness to refer the fact that directors must act with
the caution and diligence that is to be expected of an ordinary person of ordinary
prudence.®”® Many courts explain what ‘bad faith’ is to avoid stating what can be

covered by acting in good faith.67®

He also discusses at length the matter of the director’s judgment and exercising their
discretion, which cannot be covered by the criteria and assessment of reasonableness
that apply when measuring good faith. Thus, the decision of determining what are the
interests of the shareholders and how they can best be fulfilled is, in general, a matter
for the directors and their views, not the court and its views.6”” However, it is not

enough for directors to merely declare that they were acting in good faith for the benefit

668 See for example, Re West Coast Capital (LIOS) Ltd [2008] CSOH 72; Cobden Investments Ltd v
RWM Langport Ltd [2008] EWHC 2810 (Ch); Re Smith and Fawcett Ltd [1942] Ch 304.

669 Keay, A. (2012). The enlightened shareholder value principle and corporate governance [electronic
resource]. Oxford: Routledge, at 88.

670 1bid, at 93.

671 1bid, at 128.

672 | bid, at 105,106.

673 QOlifent v Australian Wine Industries Ltd [1996] 14 ACLC 510.

674 Lucas v Dicker [1880] 6 QBD 84; Re Dalton [1963] Ch 336.

675 Mid Density Developments Pty Ltd v Rockdale Municipal Council [1993] 116 ALR 460.

676 Re Walt Disney Co. Derivative Litigation [2006] 906 A 2d 27. See also, Keay, A. (2012). The
enlightened shareholder value principle and corporate governance [electronic resource]. Oxford:
Routledge, at 95- 97

577 Keay, A. (2012). The enlightened shareholder value principle and corporate governance [electronic
resource]. Oxford: Routledge, at 99, and 104- 106. See also, Re Smith & Fawcett Ltd [1942] Ch 304;
Regentcrest plc v Cohen [2002] 2 BCLC 80; Extrasure Travel Insurance Ltd v Scattergood [2003] 1
BCLC 598.
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of the company regardless of the evidence and all of the surrounding circumstances,
which should be gathered and considered by the court.”® This may justify a judge’s
decision not to believe directors’ claims and to conclude that they were -in fact- not
acting in good faith.%”® Therefore, all of the factors surrounding this issue must be
subjected to and understood in light of the fundamental requirement to promote the

success of the company for the benefit of its members as a whole.®%

The Third Report of Session 201617 of the Business, Energy and Industrial Strategy
Committee reviews the opinions that are supportive of or criticise the existing section
172 of the Companies Act 2006 whether if it is clear, sufficient or ambiguous.®! The
report recognises that there is a lack of clarity and strength in section 172 of the
Companies Act.%®2 However, the report objects to making any amendments in section
172 at this time. It also argues that the primary cause of weaknesses surrounding this
section is not its wording but these weaknesses, in fact, come from a failure to comply
with such section. Therefore, the issue considering the reasons for failure to comply on
the part of the regulator, not amending the relevant legislation.®® Thus, the report
recommends that more effective measures should be made to ensure that directors take
their duties more seriously in a way that is demonstrable. The report strongly
recommend that firms should be required to prepare more specific and accurate
reporting, which should be supported by robust enforcement.®8* The report states that

“directors should be required to report in an accessible, narrative and bespoke
form on how they have complied with their duties under section 172. This will
force directors to at least actively consider how they meet these requirements
during the year and increase the prominence of these other factors throughout
the company and also in the minds of shareholders.” %8°

578 |bid, at 104, See also, Howard Smith Ltd v Ampol Petroleum [1974] AC 821.

679 |bid, at 102, See also Shuttleworth v Cox Bros & Co (Maidenhead) Ltd [1927] 2 KB 9; Westpac v Bell
Group [2008] WASC 239; Extrasure Travel Insurance Ltd v Scattergood [2003] 1 BCLC 598;
Regentcrest plc v Cohen [2002] 2 BCLC 80; Neptune (Vehicle Washing Equipment) Ltd v Fitzgerald
(No2) [1995] BCC 1000; Simtel Communications Ltd v Rebak [2006] EWHC 572 (QB); Primlake Ltd
(in liquidation) v Matthews Associates and others [2006] EWHC 1227 (Ch).

880 1hid, at 107. See also, Keay, A. (2011). Good Faith and Directors' Duty to Promote the Success of
their Company. (United Kingdom). The Company Lawyer, 32(5), 138-143.

881 UK Parliament Business, Energy and Industrial Strategy Committee. (2017). Business, Energy and
Industrial Strategy Committee 3rd Report. Corporate Governance Volume 1. Report, HC 702, at 15-
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Even though the new Saudi Law of Companies gives the board of directors extensive

powers to achieve the company's objectives, %8

it provides detailed rules to ensure that
there are no abuses or any personal interest for a director whether directly or indirectly
from the transactions or contracts made on the company’s account.?®’ The Saudi law
states that a company should clarify the responsibilities of the board of directors in its
articles of association.%®® However, the new Saudi Law of Companies is silent regarding
the duty of loyalty and acting in good faith and there is an absence of any express or
specific reference to this issue unlike what is provided in the Companies Act 2006. This

issue has been addressed by lower ranking legislation in the Saudi context.

The new CGR 2017 provides two separate sections that include a number of details
about the powers and responsibilities of the board, the chairman, the board members
and the executive management, which must be applied to all listed companies.®®® The
CGR stipulates that the board of directors must work “on the basis of complete
information, in good faith and with the necessary care and diligence for the interests of
the company and all shareholders”®® and the board “shall perform its duties of care and
loyalty in managing the company’s affairs and undertake all actions in the general
interest of the Company and develop it and maximise its value”.%*! Every member of
the board of directors must take it upon himself to look at the interests of the company
as a whole in the long term. It should be made clear that by electing a person to be a
board member, he or she becomes an official representative for all shareholders, not

just those of the group who voted for them.%%2

The Saudi new CGR 2017 states that interpretations of the principles of truthfulness,
honesty and loyalty shall include, in particular, the following:

"- Truthfulness: is achieved when the relationship between the board member
and the company is an honest professional relationship, and he/she discloses to

886 Article 75 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

887 |bid, articles 71,72,73.

888 |bid, article 81.

889 See part three of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia,
chapters two and three, articles 21 to 31.

89 Article 30/17 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

891 Ibid, articles 21/a.

892 1pid, articles 29, 30/17, 86/2.
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the company any significant information before entering into any transaction or
contract with the company or any of its affiliates.

- Loyalty: is achieved when the board member avoids transactions that may
entail conflicts of interest and ensures fairness of dealing, in compliance with
the provisions relating to conflicts of interest in these regulations.

- Care: is achieved by performing the duties and responsibilities set forth in the

Companies Law, the Capital Market Law and their implementing regulations

and the company’s bylaws and other relevant laws".®%

In evaluating the above interpretations, an important shortcoming can be found. They
restrict the definitions of these principles in some procedural issues such as disclosing
conflicts of interest or following relevant laws. This may restrict the application of these
principles and have a negative impact on court judgments of different facts presented
in different circumstances. It should be noted here that judges are not involved in the
process of law-making in the Saudi context and the rules of stare decisis or any doctrine

that restricts judges to case law are not followed by Saudi courts.

Exercising an independent and objective judgment is one of the pivotal duties of a
director, which significantly relies on gaining the relevant information. Such a duty to
exercise independent judgment is stipulated in both the UK Companies Act 2006 and
the UK Code of Corporate Governance.®* This issue is also partly dealt with in the new
Saudi CGR.®% Taking into account that the above duty, which shall be discharged by
every single director, is different from the provisions emphasised by the Saudi CGR. It
merely deals with the independent status of non-executive directors or the provisions
preventing directors from having any personal interest in the transactions made for the
account of the company.®%® Independence in exercising an objective judgment needs to
be understood in the light of the personal role and the individual responsibility of each
director to gain the proper information, express his opinions objectively in the
boardroom and serve the interests of the company in the long term. This is intended to
improve the ability of the board as a whole, to make the right decisions and to prevent
abuses of power. Such a broad definition of ‘independence’ needs to be considered in

Saudi legislation.

893 Ibid, article 29.

894 Section 173 of the Companies Act 2006. And section b of the UK Corporate Governance Code 2016.
89 Articles 29 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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5.3.3 The Role of the Board of Directors in its Meetings

In order to ensure the proper discharge of the boards’ duties, the board of directors
should convene meetings regularly. The new Law of Companies 2015 does not leave
this issue up to the total discretion of the company’s constitution as it was the case with
the old law.%%” The new law does require the boards to hold meetings at least twice a
year, whereas, the new CGR recommends that the board should convene no less than
one meeting every three months to make a total of at least four meetings per year.5%
Furthermore, the chairman must call for a meeting once they receive a request to do so
by two directors.®® It should be noted here that the number of meetings mentioned
above is the minimum set out by the law for all companies regardless of the differences
between them. Therefore, the articles of association for each company should take into
account the number of board meetings that might be suitable for its circumstances and

to meet its administrative needs.

It is difficult to specify the appropriate number of meetings that should be convened by
the board annually but some reports suggest that the frequency of regular board
meetings should be between four and six times per year in order to enable the directors
to discharge their duties.’® However, the liability for allocating the proper number of
meetings rests with the board of directors as there are no rules to prevent them from

holding the meetings needed.

There is, in general, a positive relationship between more frequent meetings by the
board of directors and performing their fiduciary duties more effectively, given the fact
that a lack of time for directors to perform their duties is the most common problem
that faces the board.”®* According to Saudi law, at least half the directors must attend a
meeting for it to be valid, provided that the number of present directors is not less than

three.”> However, when the minimum membership that is required by law or a

897 See the old Law of Companies 1965 in the Kingdom of Saudi Arabia, article 80.

6% See guiding article 32/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi
Arabia.

5% Article 83/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

700 Baccouche, S., Hadriche, M., and Omri, A. (2014). Multiple Directorships and Board Meeting
Frequency: Evidence from France. Applied Financial Economics, at 986.

01 vafeas, N. (1999). Board Meeting Frequency and Firm Performance. Journal of Financial Economics,
53(1), at 114.

92 Article 83/2 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
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company's constitution for convening the boards is not available, the new law gives the
company a period of 60 days to solve this issue through requiring the remaining
directors to contact the AGM to appoint alternative directors that meet the required

number.’®

The new law draws attention to the crucial importance of the board’s meetings and the
effective contribution of board members. It requires the board of directors to include in
their annual report to the AGM a statement on the number of board meetings and the
number of meetings attended by each individual director. The law allows an AGM, on
the recommendation of the board, to remove the director who is absent from three
successive meetings without giving legitimate excuses.”® A useful method can be
found in the OECD Principles which enhances the legitimacy and confidence of the
board in the eyes of shareholders. It recommends that companies should publish the

attendance records for individual board members.’®

Adopting the resolutions of the board must be made according to the majority vote of
the directors either present or represented. The chairman’s vote will be carried in case
of a tie, unless the company’s constitution provides otherwise.’®® Acting collectively is
a significant matter for the directors as they will be jointly responsible for the
maladministration, misconduct or violation of the provisions of laws or the company’s
constitution. The liability rests with every single director who voted for the incorrect
decision that caused damages sustained by the company, the shareholders or third
parties, although a director who expressly recorded his objection of wrongful provision
in the minutes of the meeting will not be liable.”®” Thus, the board of directors must
document its meetings and record them in signed minutes, including all deliberations,
votes and resolutions that happened in the meeting. They should also arrange these

records in chapters for ease of reference.”®

703 1hid, article 70.

4 1pid, article 76/4, 5.

%5 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V1/e-3, at 60.

706 Article 83/4 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

97 Ibid, article78/1.

%8 |bid, article 85. And see article 37/a-1 of the Corporate Governance Regulations 2017 in the Kingdom
of Saudi Arabia.
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In comparison, the UK Companies Act 2006 requires companies to take minutes of all
proceedings at meetings of the boards and have them authenticated and kept for at least
ten years, otherwise sanctions will be imposed.’® These authenticated minutes could
be used as evidence to prove all proceedings of directors at the meetings.”*® The UK
Corporate Governance Code goes beyond this as it widens the board minutes to cover
even unresolved concerns or a proposed action about the running of the company to be
recorded.”™* These measures on recording minutes, keeping them for a long time and
the sanctions for breach of these measures have a noteworthy role in promoting internal
control and preventing abuse of power. Thus, these measures should be considered by

the Saudi legislators.

Convening a board meeting is not only a matter of quantity (number of directors or
frequency of meetings) but also a matter of quality. An effective meeting should
consider the company's strategic plan, manage the expected risks and pre-empt crises,
not just tackle any current problems.”*? An effective board is formed by a variety of
members, including executive and non-executive directors who work together as a
cohesive team towards a common goal with a high degree of mutual understanding and
trust. This depends on the personal qualities of members, their commitment to their
duties and the leadership qualities of the chairman as he is the keystone for securing

good corporate governance, which ultimately leads to the success of the board.”*

The chairman plays a central role in promoting independence of thought in the
boardroom, opening discussions and at the same time keeping the discussion focused
and dealing with all members fairly. Therefore, a successful board depends on the

ability of the chairman to discharge six main functions:

1. Leadership of the board

2. Management of meetings

3. Strategic leadership

4. Linking the board with the management

709 Section 248 of the Companies Act 2006.

10 Ibid, section 249.

1 Section a/4, 3 of the UK Corporate Governance Code 2016.

"2 vafeas, N. (1999). Board Meeting Frequency and Firm Performance. Journal of Financial Economics,
53(1), at 114.

"3 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford:
Oxford University Press, at 345- 346.
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5. Arbitration between board members and others

6. Acting as the public face of the company’*4

The company secretary is another central position in the board of directors that needs
to be occupied by an expert to avoid the board from committing an unintentional fault
and ensure compliance with applicable laws, policies and standards. The law in both
England and Saudi Arabia require a listed company to have a secretary.’”* That person
shall be appointed by the board of directors whether from one of its members or not.”*
The company secretary is responsible for coordinating communications with board
members, documenting meetings and saving reports sent to the board.”*” Moreover, the
secretary and all board members must sign the minutes of deliberations and resolutions
of the board which must be entered in a special register signed by the chairman and the
secretary,’*® as well as ensure that board procedures comply with the law and internal

policies.”®

The company secretary can be considered a safety guardian of the board who ensures
proper information flow to and from the board and its committees and advises the board
on all matters of governance.”?® English law requires that some conditions are met for
those occupying such an important position in order to ensure that the company takes
all reasonable steps to select a secretary with the correct experience and knowledge.
Moreover, the law requires the secretary to have one or more of the qualifications
below:

(a) that he has held the office of secretary of a public company for at least three
of the five years immediately preceding his appointment as secretary; (b) that
he is a member of any of the bodies specified in subsection (3)"?*; (c) that he is
a barrister, advocate or solicitor called or admitted in any part of the United

"4 bid, at 347- 349.

5 Article 81/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And see section 271 of
the Companies Act 2006.

16 Articles 37 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

7 Section b/5.2 of the UK Corporate Governance Code 2016.

18 Article 85 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

19 Section b/5.2 of the UK Corporate Governance Code 2016.

720 |bid, section b/5.

21 The Companies Act 2006 states seven specific institutions of chartered accountants “the Institute of
Chartered Accountants in England and Wales, the Institute of Chartered Accountants of Scotland, the
Assaciation of Chartered Certified Accountants, the Institute of Chartered Accountants in Ireland, the
Institute of Chartered Secretaries and Administrators, the Chartered Institute of Management
Accountants and the Chartered Institute of Public Finance and Accountancy”.
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Kingdom; (d) that he is a person who, by virtue of his holding or having held
any other position or his being a member of any other body, appears to the
directors to be capable of discharging the functions of secretary of the
company.’?2
Unlike the previous Saudi CGR, which did not provide any provisions in this regard,
the new CGR issued on 13 February 2017 draws attention to the importance of this
matter. It recommends that a candidate for the position of secretary have three years of
related work experience and hold a degree in law, finance, accounting or management
or any equivalent degree. Otherwise, the candidate should have five years of related

23 It should be noted here that the above conditions are not

work experience.
compulsory for listed companies as they belong to the limited guiding articles of the
Saudi new CGR. However, these new rules are necessary in the Saudi context and need
to be compulsory in order to give the board of directors a sufficient ability to discharge
their duties and improve their internal corporate governance, which may assist to

counterbalance the weaknesses in the local environment.

5.3.4 The Importance of Information and Effective Contribution

The crucial liabilities and the vital role that the board of directors plays necessitates
sufficient information to be available to the directors to enable them to make their
decisions and discharge their duties in an effective manner. The board is responsible
for gaining the required information from the executive management and any other
reliable sources. Thus, the availability of information for all members shall be ensured
by the chairman, particularly for non-executive and new members. Likewise, the board
is also responsible for ensuring that there is an appropriate procedure for orienting and
training the new board members about the company’s business and any financial and

legal aspects if necessary.’?*

Directors, particularly non-executive ones, shall seek to access accurate, relevant and
timely information to fulfil their responsibilities independently and objectively. To do
this, they need to make contact with the company's major actors such as key managers,

the internal auditor, the company secretary and key shareholders, as well as access

722 Section 273(2) of the Companies Act 2006.

23 Articles 38 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

24 Articles 25/5, 27, 30/17, 39, 40 of the Corporate Governance Regulations 2017 in the Kingdom of
Saudi Arabia.
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company operations and staff. This may require giving non-executive directors a right

to hire an independent external adviser on the company’s account.’?

In contrast, unsuccessful attempts to gain sufficient information or to consider matters
carefully, poor contributions and avoiding making crucial decisions may cause some
damage and have consequences for the firm. Hence, being a silent and inactive member
or supporting only the negative decisions in the boardroom do not absolve a director
from being accountable and held liable. Every individual member needs to do his best
and allocate ample time for fulfilling his responsibilities and preparing himself for the
meetings of the board and the committees, as well as for ensuring his effective

contribution and avoiding the negative consequences.’2®

The agenda and the relevant documentation on the meetings shall be received by the
members with sufficient time to enable them to consider the matters and be prepared.
Furthermore, all directors have the right to discuss and consult about the meeting
agenda as it also needs to include the opinion of the CEO before it can be submitted by
the chairman. In addition, the agenda also needs to be approved by the board once the
meeting is convened. This does not abolish the right of any member to record his

objection to this agenda in the minutes of the meeting. "%’

There is a need to develop the content and the manner of submission of the documents
that are sent to all directors with the meeting agenda. These documents should provide
useful and high-quality information that covers all aspects of the matter that will be
discussed to help a director to see the whole picture properly and have enough time to
study it. Depending on the meeting agenda, there are many reports that could be
included such as the levels of business activity compared with the market, the recent
financial accounts and the latest report from the chief executive officer. To facilitate
this issue and reduce its cost, the documents needed could be provided electronically,
taking into account the confidentiality and the necessity of safeguarding this

commercially valuable information.’?®

25 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles VI/f, at 61.

726 Article 30 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

27 |bid, articles 35, 37/a-7.

28 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford:
Oxford University Press, at 417, 420.
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5.3.5 The Remuneration of the Board Members and Top Executives

There is a close relation between director's remuneration and ensuring transparent
corporate governance. This arose as a logical consequence of the separation between
ownership and control and the relation of principal-agent. Such a relationship faces the
difficult task of finding a balance between providing proper incentives and avoiding the
major costs of risk.”?® The level of financial returns that could be earned by directors
and top executives is one of the significant matters that affect their role and relationship
with the company. Therefore, both legislation and company constitutions pay careful
attention to this issue and allocate a specific committee to prepare an appropriate policy

of compensation and remuneration of directors which should also be reviewed annually.

The terms “compensation and remuneration” can cover all long and short-term
incentive schemes, including salaries, allowances, percentage of profits and bonuses
related to performance, whether they are annual or periodic.”?® This matter of
remuneration of board members and top executives is subject to the jurisdiction of three
legislative elements: the law of companies, the articles of association and the relevant
policy approved by the general meeting. There are also three actors involved in
preparing, reviewing and approving such remunerations: the AGM, the board of

directors and the remuneration committee.

According to the Saudi Law of Companies 2015, the articles of association of the
company shall determine the method of board remuneration. It allows the remuneration
to take the form of an attendance allowance, a lump sum amount, rights in rem, a certain
percentage of the net profits or combining two or more of these privileges.”3! Moreover,
the articles of association should also specify the emoluments of each chairman, deputy
chairman, managing director and secretary in addition to the remuneration prescribed
for board members. Otherwise, this determining duty shall be transferred to the board

of directors, "2 which is also responsible for including in its annual report to the AGM

729 Aggarwal, R., and Ghosh, A. (2015). Directors' Remuneration and Correlation on Firm's Performance.
International Journal of Law and Management, 57(5), at 377.

30 Article 1 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

31 Article 76/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

32 |pid, article 81/1, 2.
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a comprehensive statement that covers all privileges, financial and rem, received by
directors and members of committees. This statement must indicate the amounts
received by directors in consideration of executive functions or created by their
services, whether that is technical, advisory or administrative.”® In addition, such a
report must include details of the highest compensation and remuneration paid by the
company to the top five executives and the CEO and the chief finance officer, whether
they are among the top five or not.”** Disclosing the remuneration of board members
and key executives is compatible with OECD Principles as these consider it good
corporate governance practice. This is something that has been adopted by an increasing

number of countries.”®®

The AGM is the competent authority, in Saudi law, for defining the remuneration of
audit committee members’® and approving the remuneration of the members of the
nomination and remuneration committees.”” Moreover, the remuneration committee
plays a pivotal role in preparing clear policies of compensation and remuneration for
directors and top executives in accordance with the standards that should be built based
on performance.”® However, the Saudi new Law of Companies adds another standard

to such a policy related to the number of meetings attended by each director.”°

The OECD Principles call for such policies to clarify the specific link between
remuneration and firm performance including measurable standards and some
conditions of payment for extra-board activities, which consider the longer-term
interests of the firm and its shareholders. This assists shareholders to evaluate both the
incentive schemes and the capability of the board logically, as well as to strike a balance

between the costs and benefits.”*°

33 1bid, article 76/4. See also article 93/a- 4 of the Corporate Governance Regulations 2017 in the
Kingdom of Saudi Arabia.

734 Article 93/a- 4 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

%5 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V/ a-4, at 44.

738 Article 101 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

37 Article 64/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

38 |bid, article 62/2.

3 Article 76/2 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

740 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V/ a-4, at 44.
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The correlation between director remuneration and firm performance has been adopted
by the most developed countries, such the USA, the UK, Germany, Italy and Japan.’!
Also, there is a tendency in the European legislative approach to focus on the socio-
legal perspective of director remuneration, which should be built on three norms: first,
the duties of directors, particularly to consider the long-term interests of the firm, to
avoid conflicts of interest and to manage risk soundly; second, the rights of shareholders
to contribute to the management and enhance the long-term interests of the firm; finally,

the rights of stakeholders to have a role in corporate governance.’

Saudi law restricts the policy of director remuneration through a conclusive framework
and some specific rules. It also considers any determinations that violate its provisions
as null and void. The law stipulates that remuneration which takes the form of a certain
percentage of profits must not exceed 10% of the net profits of the company after
deducting the reserves determined by law, the company's constitution or the AGM, as
well as after distributing a dividend of not less than 5% of the company’s capital to the
stockholders.”® Furthermore, the Saudi new law sets a maximum limitation of the total
amount that could be received by a director in all cases, including financial
remuneration or rem privileges to not exceed 500,000 Saudi riyals per year, equivalent
to US$133,333.744

It will be recalled here that while the Saudi new law provides a new rule restricting the
remuneration for a director to be limited to SR500,000, the same law provides a new
section that includes 8 articles that place strict sanctions against convicted directors

which may reach a fine of SR5 million and 5 years’ imprisonment.”*®

Regardless of the size of the remuneration provided by the Saudi new law, it is difficult
to set a single unified amount of the maximum remuneration for all directors regardless
of size, value, needs, responsibilities and difficulties of the different firms they belong

to. Such a limitation of the amount of remuneration may need to be reviewed,

41 Aggarwal, R., and Ghosh, A. (2015). Directors' Remuneration and Correlation on Firm's Performance.
International Journal of Law and Management, 57(5), at 378.

42 Lee, J. (2012). Regulatory Regimes and Norms for Directors’ Remuneration: EU, UK and Belgian
Law Compared. European Business Organization Law Review, 13(4), at 635.

43 Article 76/2 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

744 Ibid, article 76/3.

5 1bid, articles 211 and 218.
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particularly when taking into account the fact that the currency is subject to the risk of
price changes and decline. This change may happen much faster than the ability of
legislation to be amended, which takes a long time and needs to go through several
legal procedures. Moreover, there is a need to clarify this limitation applied in all cases,
as expressed by the new law,”*® to explain if this even covers the executive directors
who have additional responsibilities much more than just attending meetings. This may

assist in avoiding any possibility of misunderstanding.

When the director's remuneration package has been designed, it is important to take
into account its capability to retain and attract a good calibre of directors. It is, in
general, true that linking a part of the director's remuneration with the company's profits
and the performance to enhance the firm's business is a good idea. However, it should
be recognised that it may differ from one company to another and is subject to a number
of factors such as the firm’s size, the ownership structure, the kind of industry and the

competition between companies in attracting good directors.”*’

On a different note, English law requires quoted companies to prepare a separate annual
report of directors’ remuneration. Moreover, the Enterprise and Regulatory Reform Act
2013 adopts a stronger, clearer link between pay and performance to promote better
engagement between companies and shareholders in quoted companies. It adopts some
rules to empower shareholders to hold companies accountable through binding
shareholder votes on a company’s general policy for annual directorial remuneration.’*8
The Companies Act 2006 emphasises the information that must be given in the
company’s reports and annual accounts including all directors’ benefits and
remuneration, whatever form they may take. Thus, the Companies Act 2006 stipulates
some detailed examples, such as payments for loss of office and payments by third
parties for services provided to a person as director or in any capacity while he or she

is a director.”?

46 1bid, article 76/3.

747 Aggarwal, R., and Ghosh, A. (2015). Directors' Remuneration and Correlation on Firm's Performance.
International Journal of Law and Management, 57(5), at 379.

748 Sections 79(3) and 79(4) of the Enterprise and Regulatory Reform Act 2013, amending the Companies
Act 2006 by inserting a new section 439A (Quoted companies: members’ approval of directors’
remuneration policy). See also, Petrin, M. (2015). Executive Compensation in the UK: Past, Present,
and Future. The Company Lawyer, 36(7).

749 Sections 412, 420 of the Companies Act 2006.
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More examples of these kinds of remuneration can be found in the UK Code such as
pension contributions and earnings received by an executive director by virtue of
working as a non-executive director elsewhere. All of these remunerations should be
regulated by the remuneration committee through a proper policy and be included in
the remuneration report.”® Disclosing membership of other boards and the
remuneration that came from them enables shareholders to assess the experiences,
possible pressures, the sufficiency of time and potential conflicts of interest which
affect the director's performance. This level of transparency may be more important
than restricting the number of board memberships that can be held by the same

director.”™!

The UK Code draws attention to the long-term success of the company, which should
be promoted through well-designed long-term incentive schemes for directors that are
approved by shareholders.”? The schemes of performance-related remuneration should
be based on transparent elements that reflect the time commitment and responsibilities.
This includes non-financial metrics, creating a balance between fixed and performance-
related remuneration and taking into account the position of the firm compared to other
companies.”® Beyond that, the UK Code requires the remuneration committee to
include some provisions in such schemes that would enable the firm to stop paying

remuneration or recover amounts paid in certain cases for the violations of a director.”*

The new Saudi CGR draws attention to some important points that shall be considered
when establishing the remuneration policy. It shall be consistent with the company's
long-term strategy, objectives and level of risk that may be faced by a director, as well
as considering the position, responsibilities, educational qualifications and practical
experience required to attract and retain talented professionals. The practices of other
companies in this regard should be taken into account. Moreover, the policy shall

consider situations and cases of suspending or reclaiming remunerations.”®

750 Sections d/1.2 and d.1.4 of the UK Corporate Governance Code 2016.

1 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles Vl/e-3, at 60.

752 Sections d/1 and d.2.4 of the UK Corporate Governance Code 2016.

53 |bid, sections d/1, d/1.3 and schedule A.

754 Section d/1.1 of the UK Corporate Governance Code 2016.

5 Article 62 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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5.3.6 Conclusion

This section discussed the role and relationships of the board of directors with its

members and meetings which impact on administrating and overseeing the company's

business. The findings and recommendations can be summarised by the points below:

The new Saudi Law of Companies 2015 expanded the power of the board of
directors and removed obstacles that may prevent the board from fulfilling its
duties. However, this broad power needs to be understood in relation to the fact that
it is contained by the right of shareholders and principal investors to prevent or
provide some restrictions to these powers.

There are two essential elements of the fiduciary duty of the board of directors: the
duty of care and the duty of loyalty for the company as one integral entity which
has interests in the long term. These duties need to be clarified further in the Saudi
CGR to avoid restricting them in some procedural issues such as disclosing conflicts
of interest or following relevant laws.

Exercising an independent and objective judgment is one of the pivotal duties of a
director. Independence in exercising an objective judgment needs to be understood
in the light of the personal role and the individual responsibility of each director to
gain the proper information, express his opinions objectively in the boardroom and
serve the interests of the company in the long term. Such a broad definition of
‘independence’ needs to be considered in Saudi legislation in the light of the English
context.’®

The board of directors must document its meetings and record them in signed
minutes, including the number of meetings attended by each individual director and
all deliberations, votes and resolutions that happened in the meeting. It may be
useful for Saudi legislators to consider some of the measures adopted in England
such as taking minutes of all proceedings at meetings of the boards and having them

authenticated and kept for at least ten years.”™ This would mean that even

756 Section 173 of the Companies Act 2006. And section b of the UK Corporate Governance Code
2016.
757 Section 248 of the Companies Act 2006.
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unresolved concerns or a proposed action about the running of the company would
be recorded.”®

- The company secretary is another central position in the board of directors that
needs to be occupied by an expert to avoid the board committing an unintentional
fault and ensuring compliance with applicable laws, policies and standards. English
law requires some conditions to be met for those occupying such an important
position in order to ensure that the company takes all reasonable steps to select a
secretary with the correct experience and knowledge.”™® Those conditions are
necessary in the Saudi context and need to be compulsory in order to give the board
of directors sufficient ability to discharge their duties and improve their internal
corporate governance, which may assist to counterbalance the weaknesses in the
local environment.

- Directors, particularly non-executive ones, should aim to access accurate, relevant
and timely information to fulfil their responsibilities independently and objectively.
To do this, they need to make contact with the company's major actors such as key
managers, the internal auditor, the company secretary and key shareholders. Every
individual member needs to do his best and prepare himself to fulfil his
responsibilities and to ensure his effective contribution. On the other hand, there is
a need to develop the content and the manner of submission of the documents that
are sent to all directors with the meeting agenda.

- There is a need to review the limitation set by Saudi law of the total amount that
could be received by a director in all cases.™ It is difficult to set a single unified
amount of the maximum remuneration for all directors regardless of size, value,

needs, responsibilities and difficulties of the different firms they belong to.

78 Section a/4, 3 of the UK Corporate Governance Code 2016.
59 Section 273(2) of the Companies Act 2006.
760 Article 76/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
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5.4 The Committees of the Board of Directors

In order to assist the board to engage with its responsibilities effectively and to improve
the work environment, the company needs to establish a number of specialist
committees in accordance with its requirements and circumstances.”®® These
committees, particularly where there is a potential for conflicts of interest, can increase
the possibility for company affairs to be tackled objectively and independently, as well
as to increase adherence to the law, relevant bylaws and policies. These committees,
however, will not reduce the collective responsibility of the board of directors and the

individual responsibility of its members.”®?

According to Saudi law, it is compulsory for a joint stock company to set up three
committees to be named the “Audit Committee”, "*the “Nomination Committee” and
the “Remuneration Committee”.”®* The new Saudi CGR recommends that companies
form another two committees, namely the “Risk Management Committee” and
“Corporate Governance Committee”.”® Except for the audit committee,’® the board
of directors is responsible for forming all its committees, appointing their members,
and defining the jurisdictions and duties of each committee.”®” Moreover, the board
should also approve the bylaws of all its committees and lay down the general
procedures, the tenure of both permanent and ad hoc committees, the powers delegated
to them and the manner in which their activities can be monitored by the board of
directors periodically. On the other hand, these committees should notify and report to

the board their activities, findings and decisions with complete transparency.’®®

The Saudi CGR requires the company to appoint a sufficient number of non-executive
members to certain committees as their objectivity is vital to the company. These
committees are usually concerned with activities that might involve conflicts of interest,

such as reviewing the integrity of the financial reports and the deals concluded by the

761 Article 50 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

62 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles Vl/e, at 57-59.

763 Article 104 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

764 Articles 61, 64 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

785 bid, articles 70, 95.

766 Article 101 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

787 Article 50 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

768 |bid, articles 50/2, 53/c.
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company, nominating the membership of the board, appointing the management and

determining remuneration.’®®

It is allowed for the board of directors to appoint persons
other than board members, whether shareholders or otherwise, provided that the
chairmen of the committees mentioned are independent directors.”® In addition, each
committee, within the scope of its powers, can seek assistance from any specialists or
experts, whether internal or external, provided that this is included in the minutes of the
committee meeting.”’* However, the new CGR prevents the chairman of the board from
being the chairman of any of the committees mentioned in the CGR.”’2 Furthermore,
with the exception of members of the committee, no member of the board or the
executive management may attend the meetings of a committee without an invitation
from that committee to listen their opinions or advice.””® Nevertheless, the new CGR
requires the chairmen of each committee to attend the AGM to answer shareholders'

questions.”’

According to the last published report of the CMA in Saudi Arabia, the independent
members in audit committees accounted for 41.5% of total audit committees’ seats in
listed firms. Data also show that non-executive members represented 18% and almost
40.5% of audit committees’ membership was formed from non-board members.
Likewise, the committees of nomination and remuneration in listed companies was
where independent, non-executive and non-board members accounted for the greatest
number of seats with 93% of total seats, whereas executive members occupied only 7%

of total seats.””®

5.4.1 Audit Committee

It is argued that the importance of the audit committee has been increasingly recognised

after a series of successive financial collapses. It became one of the primary

769 1bid, article 52/a.
70 1bid, article 51/b.
M 1bid, article 52/b.
72 1bid, article 51/c.
73 |bid, article 53/a.
74 1bid, article 50/5.
775 See the Capital Market Authority in Saudi Arabia, Annual Report 2016, at p. 84, 85.
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mechanisms of good corporate governance as it assists the board of directors to carry
out its obligations and facilitates the oversight function of internal and external auditing

and accounting.’®

Unlike the old Saudi law of companies, which did not provide any specific provisions
about a company’s committees, the new Law of Companies 2015 allocates a separate
section containing four articles that set out the provisions of the audit committee. It
stipulates that the audit committee shall be formed by a resolution from the AGM and
must comprise between three to five members, provided that none of them belongs to
the executive board members. The resolution shall also define its jurisdictions and
duties, standards of its work and remuneration of its members.”’” The report of this
committee has the same requirement as the reports of directors and auditor, and the
financial statements. They must be approved at the AGM and have copies filed at the
Ministry of Commerce and the Capital Market Authority (CMA) for listed
companies.’”® Moreover, sufficient copies of this report must be made available for
shareholders at the company’s main headquarters at least ten days before the date of the

AGM.""®

The new Saudi CGR provides several provisions that give the audit committee further
independence. It prevents the chairman of the board and any other person who works
in or has worked in the company's finance department, or in the executive management
or for the company’s external auditor during the preceding two years from being a
member of the audit committee.”®® Moreover, the new CGR requires that one of its
members be specialised in finance and accounting.”®! The last point will make the
committee more likely to discharge its duties, which are crucial, it is also more

compatible with the UK Corporate Governance Code and global standards.®?

776 Alzeban, and Sawan. (2015). The Impact of Audit Committee Characteristics on the Implementation
of Internal Audit Recommendations. Journal of International Accounting, Auditing and Taxation, 24, at
61.

77 Article 101 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

8 1bid, article 128.

% 1bid, article 104.

80 Articles 51/c, 54/d of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
81 Article 54/a of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia. This
also compatible with

782 Section ¢/3.1 of the UK Corporate Governance Code 2016.
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The audit committee is concerned with monitoring the company's business. Therefore,
it has the right to access the company’s records and documents as well as to request any
clarification or statement from the members of the board of directors or executive
management. It may also request that the board of directors call an AGM if it is faced
with hindrances from the board of directors or executives as well as if the company has

suffered from substantial damage or losses.”®

The audit committee must convene at least four meetings per financial year and must
also meet periodically with the company's external and internal auditors.”® The audit
committee shall review and give its opinion about the effectiveness and the integrity of
the financial statements, the accounting policies of the company, reports and notes
provided by the auditor. It shall also prepare an annual report on its view of the
adequacy of the internal control system in the company including the activities of such
committee and decisions have taken within its competence.’ The audit committee has
the initial responsibility to make recommendations to the board for appointment,
reappointment, dismissal and the remuneration of external auditors in order to prepare
them to be approved by the shareholders at the AGM.8®

According to the new Saudi legislation, the audit committee is no longer considered
merely a board committee like the other committees that are formed and controlled by
the board of directors. The new Saudi CGR goes further, stipulating that:

"If a conflict arises between the recommendations of the audit committee and
the Board resolutions, or if the Board refuses to put the committee's
recommendations into action as to appointing or dismissal the company's
external auditor or determining its remuneration, assessing its performance or
appointing the internal auditor, the Board’s report shall include the committee's
recommendations and justifications, and the reasons for not following such
recommendations".”8’

The provisions mentioned above may give the audit committee a stronger position and
further independence, in particular, over appointing and removing the members of such
a committee by the AGM. This can be considered a pivotal addition in the new Saudi

Law of Companies which, to some extent, may enable the audit committee to play a

83 Article 103 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

84 Article 57 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
785 Ibid, article 104.

788 Article 55/c of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
787 Article 56 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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partial role like a supervisory board in the two-tier model which consists of the non-

executives exclusively and aims to monitor the management board of executives.

In comparison, the UK Corporate Governance Code gives the board of directors the job
of forming the audit committee. Moreover, it does not prevent the company chairman
from being a member of the audit committee; it only prevents him from chairing said

committee. Nonetheless, this provision only applies to smaller companies.’8®

Alzeban and Sawan argue that there are four characteristics of the audit committee that
ensure a high quality of performance, higher implementation of the audit committee
recommendations and more effective risk management. Such characteristics are:
greater independence than other committees, a higher level of expertise of its members
in its working scope, a greater number of members and a greater frequency of

meetings. %

5.4.2 The Nomination and Remuneration Committees

The new Saudi CGR requires the board of directors to form two committees for
nomination and remuneration functions that shall not involve executive directors.
However, it allows a company to combine the remuneration and the nomination
committees into one committee’® as had been required in the old CGR.”* There are
two main roles for these committees: nominating the potential directors for the
upcoming period and laying down the policies and standards related to performance.
And also, they are responsible for organising the remunerations of the board members
and senior executives.’® It is evident that these two functions are not related to each
other and they may have different requirements and different members’ skills to achieve
their goals and focus on their specific duties. Hence, both the UK Code and OECD

Principles deal with these two functions separately through allocating two independent

788 Section ¢/3.1 of the UK Corporate Governance Code 2016 and see also the following sections until
c/3.8.

89 Alzeban, and Sawan. (2015). The Impact of Audit Committee Characteristics on the Implementation
of Internal Audit Recommendations. Journal of International Accounting, Auditing and Taxation, 24, at
62, 69.

%0 Article 50/7 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

91 Article 15/a, b of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia.

92 Articles 61, 65 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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committees to be named the “Nomination Committee” and the “Remuneration

Committee”.”®

The regulations for the remuneration and nomination committees including their
running, duties and rules for selecting their members, the terms of their membership
and their remunerations shall be issued at the AGM, as per the board’s

recommendation.’®*

Issuing such regulations from a higher authority gives these
committees and their powers further protection from being restricted by the board and
executive directors, and it is more compatible with the Saudi context where the power
of shareholders needs to be maximised. In contrast, the UK Code and OECD Principles
of Corporate Governance do not require the AGM’s approval for defining their role and
the authorities delegated to them by the board of directors, as long as they have been
disclosed and are available.”®® This may be more consistent with the ultimate
responsibility of the board for the activities of these committees and for appointing their
members. However, the UK Code provides additional conditions and details that may
support the independence of the nomination committee. It requires the majority
members and the chair of such a committee to also be independent. Furthermore, it
prevents the chairman from chairing the committee if the committee is dealing with the

appointment of a successor to the chairman.”®

The nomination committee plays a significant role in gathering human resources data
about senior management in order to nominate the potential directors to be appointed
at the AGM."™" It is recommended that the number of names presented to the AGM be
greater than the number of available seats in order to give the AGM the flexibility
required to select the board members from among those nominees.”® This function has
a long-term influence that is either positive or negative over the company, which

necessitates a careful consideration to put in place the policies and standards needed.

793 Section d/2 and b.2 of the UK Corporate Governance Code 2016. And see, Organisation for Economic
Co-operation and Development. (2015). G20/OECD Principles of Corporate Governance, Paris: OECD
Publishing, Principles VI1/d-4,5, at 54,55.

794 Articles 60/b, 64/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
795 Section b/2.1 of the UK Corporate Governance Code 2016. And see, Organisation for Economic Co-
operation and Development. (2015). G20/OECD Principles of Corporate Governance, Paris: OECD
Publishing, Principles 11/ c-4, at 22-23.

796 Section b/2.1 of the UK Corporate Governance Code 2016.

97 Article 68 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

%8 Article 66/b of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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Therefore, the Saudi CGR gives this committee a crucial responsibility to prepare an
annual description and review that covers all skills, capabilities, qualifications and the
time required for the membership of the board of directors.”® However, the board of
directors has the ultimate responsibility for laying down explicit policies, standards and
procedures for the membership of the board of directors, which must be approved by

the general meeting of shareholders.8°

An annual internal evaluation needs to be carried out by such a committee to discharge
its role effectively. In doing so, it should review the structure of the board of directors,
determine the strengths and weaknesses in the board of directors and ensure the
continuance of the independence of the independent board members and the absence of
any conflicts of interest. Moreover, it needs to provide appropriate recommendations

on all these aspects.8

This committee has a vital role to minimise the time and efforts and facilitate the
procedures of the AGM to elect a balanced and qualified board. It improves the
selection and the searching process through fully disclosing the experience and
background of candidate members to be elected in accordance with their abilities and

suitability for the company.8%?

5.4.3 Evaluation of the Board of Directors and its Committees

Self-evaluation is a significant means of ensuring good performance and
implementation of internal and external laws and policies. It requires a high degree of
transparency, openness, honesty and agreement on goals from every director,
committee and support staff. Much time and effort needs to be taken, such as
interviewing directors, talking with auditors and institutional investors and collecting
accurate data, as well as analysing attendance records and minutes of board meetings
and its committee. The roles and contributions of each individual director should be

recorded in a personal profile, which should also include all relevant information such

%9 Ibid, article 65. And see Section b/2.2 of the UK Corporate Governance Code 2016.

800 Article 22/3 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

801 Article 65 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

802 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles 11/ c-4, at 22-23.
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as experience, education, professional background and interpersonal abilities and skills

which brought about his appointment.8%3

The UK Code provides useful points for assessing the board of directors’ performance,
its committees and its individual members to be recorded in an annual formal and
rigorous report. This evaluation should include the extent that the board works together
as a unit and any factor that has an impact on its effectiveness.8* Moreover, the senior
independent director should command the non-executive directors to evaluate the
performance of the chairman without ignoring the views of executive directors.®% The
Code also requires the board of directors to arrange for the chairmen of the audit,
remuneration and nomination committees to be known and available at the AGM to
receive shareholders' questions.%® Beyond that, the UK Code stipulates that "evaluation
of the board of FTSE 350 companies should be externally facilitated at least every three
years. The external facilitator should be identified in the annual report and a statement

made as to whether they have any other connection with the company".8%’

According to the UK Code, this evaluation is not only for the purposes of inclusion in
the annual report so that it is available for shareholders and considered by the AGM but
is also to be used immediately by the chairman to improve board performance. The UK
Code stipulates that “the chairman should act on the results of the performance
evaluation by recognising the strengths and addressing the weaknesses of the board
and, where appropriate, proposing new members be appointed to the board or seeking

the resignation of directors".8%®

Generally, the board of directors as a whole is a body that is responsible for initiating
the board evaluation and ensuring compliance with corporate governance legislations
and internal regulations and policies. Such assessment relies on a chairman and his core
competencies as he is a person who leads its exercise and plays the key role in taking
the initiative and encouraging actors to have a positive interaction with the evaluation

processes. He is also able to delegate this function to the chairman of the board

803 Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford:
Oxford University Press, at 439, 444, 449.

804 Section b/6 of the UK Corporate Governance Code 2016.

805 1hid, section b/6.3.

808 |hid, section e/2.3.

807 1bid, section b/6.2.

808 | bid, section b/6.
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nomination committee.8% This fact does not prevent the hiring of some professional
non-competitor bodies or individuals who may play a significant role in independent
assessment. This could be provided by a firm specialising in board appraisal, institutes
of directors and consultancies, a past chairman, an experienced independent consultant

and superior chairman or director from the board of another firm 8%

In the Saudi context, the matter of assessment is still dealt with in a limited manner by
disclosing information and providing reports even though a new CGR was issued in
2017. Saudi law requires the board of directors to provide an annual report to the AGM
about its actions and the company’s affairs. It also requires a Statement to be given
about the number of board meetings and the aggregate number of attendance of each
board member as well as the board’s recommendation on this issue.8* Moreover, the
report must give a brief description of the main committees, including their names,
jurisdictions, duties, names of their chairmen and members.8'? Likewise, the audit
committee shall provide an annual report about its activities, findings, decisions and its
view about the company business within its competence.?'® There are also some
assessment tasks related to the board business and its members that have been given to
the audit and nomination committees, such as reviewing the structure of the board of
directors, skills required for board membership and determining the points of strength
and weakness in the board of directors.2** Moreover, a listed company must disclose
any punishment that has been imposed on it, any risks facing the company and any
material differences in the operational results compared to the preceding year's results.
The names of the companies of which any board member is a manager or a board

member must also be disclosed.8°

It should be noted here that the assessment of the board of directors and its committees
has received special attention in the new Saudi CGR issued in 2017, which features a

part dedicated to supporting and assessing the board of directors and covers many points

80% Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed). Oxford:
Oxford University Press, at 438, 448, 449.

810 |bid, at 439, 449.

811 Article 76/4, 5 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

812 Article 90/6 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

813 |bid, article 91.

814 Article 103 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And see article 65 of the
Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

815 Article 90/3, 9, 17, 20 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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mentioned above. However, all these provisions for assessment come as guiding
articles, which means that they are not technically legislation and do not resolve the
need to improve the corporate governance in the Saudi context in this regard. The new
CGR stipulates that:

"the board shall develop, based on the proposal of the nomination committee,
the necessary mechanisms to annually assess the performance of the Board, its
members and committees and the executive management using key
performance indicators linked to the extent to which the strategic objectives of
the Company have been achieved, the quality of the risk management and the
efficiency of the internal control systems, among others, provided that
weaknesses and strengths shall be identified and a solution shall be proposed
for the same in the best interests of the Company" 8¢

These procedures should cover individual assessments of the board members and be
disclosed to all parties concerned in the assessment as well as attempting to improve
the performance of the board through nominating competent professional staff able to
improve the performance of the board or any other methods available.?'’ Moreover, a
periodic assessment of the performance of the chairman of the board should be carried
out by non-executive directors. They should consider the opinions of the executive
directors and the chairman of the board should not be present while the matter is being
discussed.?'® The new CGR also recommends that the board of directors receive an

assessment of its own performance from a competent third party every three years.5°

816 Article 41/a of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
817 Article 41/b, c, d of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
818 Article 41/f of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
819 Article 41/e of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
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5.5 The Company Auditor

5.5.1 The Company Auditor in Saudi Law

External audit is a vital mechanism of good corporate governance that protects the
rights of shareholders and stakeholders, and at the same time helps its leaders not to
commit mistakes. According to Saudi law, the company must have one auditor or more,
who must be appointed by the AGM from the observers authorised to work in Saudi
Arabia. The AGM shall also determine their remuneration and their work tenure which
can be repeated provided that the total duration does not exceed five consecutive years.
The auditor can be changed by the AGM at any time without prejudice to their right for
compensation if the change occurred at an improper time or for an unacceptable

reason.820

In order to carry out his duties, the auditor has the right to access the company's books,
records, data and other documents all the time and to request further explanations. The
board chairman must facilitate the work of the auditor. Otherwise, the difficulties faced
shall be recorded by the auditor in his report submitted to the board of directors. If this
is not resolved by the board, he must request a general assembly to be convened to
consider this matter.82! Moreover, the law requires the auditor to attend the AGM,
receive the shareholders’ queries and answer their questions in light of company

interests.822

The board of directors must submit their annual report which must include the financial
position and the statements of the firm to the auditor at least 45 days before the AGM 8%
Likewise, the auditor must prepare his report, in accordance with generally accepted
auditing standards, and submit it to the AGM to be read in the meeting before ratifying
the financial statements and the report of the board of directors. This report must cover
three main subjects: his opinion on the extent of the integrity of the financial statements
and accounts of the company, violations of the provisions of law or the internal bylaws

provisions of the company; and the attitude of the company administration in enabling

820 Article 133/1 of the Law of Companies 2015 in the Kingdom of Saudi Arabia
821 1bid, article 134.

822 1bid, article 96.

823 |bid, 126/2.

202



him to obtain the information needed.®?* Jurisdiction authorities, such as the Ministry
of Commerce and Capital Market Authority, must also receive copies of the auditor’s

report.82°

The auditor is also responsible for preparing a special report when the board chairman
informs the AGM about any transactions and contracts in which a director has a
personal interest.®?® Moreover, he must immediately inform the chairman when
company losses amount to half of its capital.#2” He also has the right to request to call
for an AGM or EGM to be convened and call them himself after 30 days if the board
has not responded to his request.8?® The duties and responsibilities of the auditor cover
all financial matters that the company may face including capital increasing or capital

reduction and liquidation of the company.8?°

To ensure the independence of the auditor, Saudi law prevents the auditor from
participating in the foundation of the company, board membership and from doing any
technical, administrative or consultative work for the company. This includes being a
relative to fourth class or a partner to one who occupied these functions.?*® Moreover,
the law gives the shareholders who represent at least 5% of the capital the right to ask
the Jurisdiction authority to order an inspection of the company if they had found
anything suspicious in the acts of the auditor or the members of the board of directors.%!
With the law, the auditor can be asked for compensation for damage that occurs to the
company, the shareholders or others because of errors made by him in the performance
of his work or if he broadcasted to others the secrets of the company.®¥? In addition,
there are also strict sanctions against convicted auditors which may reach a fine of SR5

million and 5 years’ imprisonment.33

824 1pid, article 134.

825 |pid, article 126/4.

826 |pid, article 71.

827 |bid, article 150.

828 |pid, article 90.

829 |bid, articles 138, 144, 209.
830 |bid, article 133/2.

81 |bid, article 100.

832 |bid, article 136/1,2.

833 |hid, articles 211, 218.
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It will be recalled that the work of the auditor is linked with the functions of the audit
committee which has the task of reviewing the firm's financial statements, the internal
control system and the accounting policies. It is also responsible to review the notes of
the auditor and pursue the implementation of the corrective measures about them, as
well as provide their own report about all of these matters to the AGM.8** Beyond that,
the audit committee is the body that recommends the individuals appointed, dismissals
and the remuneration of the auditor. Moreover, it shall meet with the auditor

periodically, review his plans and its activities and verify his independence.®®

There are, in fact, overlapping responsibilities between the auditor and the board of
directors and its committees, which should be integrated to ensure the integrity of the
financial and accounting procedures. Hence, there is an increasing need for cooperation
and interactions among the four components of corporate governance: board of
directors, management, internal audit and external audit. Moreover, it is important for
them to coordinate the linkages of internal and external audit to enhance the
effectiveness of the auditing function and the reliability of financial reports.®%® This may
also reduce the cost and time of audit work and yield useful information for all parties
of corporate governance. It should be taken into account that the nature of the linkages
between audit mechanisms are significantly affected by environmental factors, legal
system and the techniques and approaches used, which are inadequate in developing

countries.8’

5.5.2 Company Auditor in English Law and Global Standards

A parallel approach can be found in English law, but with more detail. The UK
Companies Act 2006 provides detailed provisions about disclosure of the terms of an

auditor appointment, his services and his report, fixed remuneration, and the right to

834 Article 104 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

835 Articles 55/c-1, 57 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
836 Mihret, Dessalegn Getie, and Admassu, Mengistu Amare. (2011). Reliance of External Auditors on
Internal Audit Work: A Corporate Governance Perspective. International Business Research, 4(2), at 67.
87 1bid, at 68.
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remove him and resign as well as the matter of voiding the provisions protecting

auditors from liability.8%

In the English context, for example under Caparo Industries plc. v. Dickman, there is
no liability for the company auditor that would arise in respect of any negligent
misstatement as long as there is no special relationship or assumption of
responsibility.®3 Therefore, there is no duty of care from the auditor that would be owed
to potential investors with regard to their investment decisions since the necessary
degree of proximity between the parties is absent.®*° The Saudi new Law of Companies
2015, in contrast, states that the external auditor “shall be liable to compensate the
Company, the shareholders or third parties for the damages resulting from errors it

commits in the course of its engagement."84

Appointing the directors and the company’s auditors is the main role of shareholders in
governance to ensure that an appropriate governance structure is in place.*? Therefore,
the UK Code of Corporate Governance 2016 emphasises the duty of the directors and
the audit committee to maintain an appropriate relationship with the auditor. This is to
ensure the independence and objectivity of the external auditor as well as the
effectiveness of the audit process in accordance with relevant professional and

regulatory requirements.343

The audit committee should explain in the annual report how auditor objectivity and
independence are safeguarded and disclose the length of tenure of the current auditor
and when the last tenure occurred, as well as any non-audit services provided by the
external auditor.2** Moreover, the committee should provide a description of the
approach taken to assessing the effectiveness of the external audit and recommending
the appointment, reappointment and removal of the external auditor.2*> Thus, such a

838 Sections 489-532 of the Companies Act 2006.

839 For further cases that support this legal principle see, James McNaughton Paper Group v Hicks [1991]
1 All ER 134; Customs and Excise v Barclays Bank Plc [2006] UKHL 28; West Bromwich Albion v El
Safty [2006] EWCA Civ 1299.

840 Caparo Industries plc. v. Dickman [1990] 2 AC 605.

841 Articles 36/2, 218 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. See also, Article
82/3 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

842 Section ¢/3 of the UK Corporate Governance Code 2016.

843 |bid, section ¢ and ¢/3.2.

844 1bid, section ¢/3.8

85 | bid.
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committee should hold the primary and ultimate responsibility in this recommendation
function which needs to be accepted by the board of directors. If it does not accept it
then it should explain in the annual report why it takes a different position.84® This rule
gives the audit committee further power and independence over its duties, something
adopted by the Saudi new CGR issued in 2017.847

The OECD Principles provide some measures to improve the independence of the
auditor and to promote their loyalty to the firm to exercise due professional care rather
than anyone else who may interact with their work. These measures can be summarised

by the points below:

- The auditor should work under a framework of principles that remove him from
threats to his independence, such as self-interest, self-review, familiarity,
advocacy and intimidation. This may be done by a combination of policies and
procedures that include prohibitions, restrictions and disclosures.34

- Restricting or banning non-audit works that the auditor may undertake for his
audit client because such services might significantly impair their
independence. Furthermore, due to the disclosure of payments that the external
auditor has received, any skewed incentives that resulted from non-audit
services may be addressed. A tighter regulatory approach can be adopted to deal
with this issue through setting a fixed percentage of non-audit income that can
be gained from a certain client.*® Brandon indicates that there is a negative
effect on judgments and decisions of the external auditor when he provides
consulting services to the firm and such services may not help improve the
functioning of the audit committee.8°

- Limiting the auditor’s work tenure and the mechanism of compulsory rotation

of auditors are useful ways to support auditor independence.®*!

846 |bid section ¢/3.7

847 Article 56 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

848 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V/c, at 47,48.

849 I bid.

80 Brandon, D. (2010). External Auditor Evaluations of Outsourced Internal Auditors. Auditing: A
Journal of Practice and Theory, 29(2), at 170.

81 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V/c, at 47,48.
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- Ensuring the competence of the audit profession and promoting compliance
with its standards and other relevant laws and regulations may create a great
opportunity to exercise due professional care. This can be achieved by making
the auditor subject to the discipline of an oversight body of auditors which
regulate its membership through an adequate charter based on quality of
implementation and ethical standards. Such a situation allows a company to
examine the auditors before appointing them as their qualifications and

experiences have been registered and confirmed.8%2

It should be noted that external auditors play a pivotal role in a weak governance
environment where legal institutions, the quality of law enforcement and the investor
protection laws are inadequate.®®3 However, the company can independently improve
their own governance through selecting a high-quality auditor who is particularly keen
to protect his reputation as the cost of hiding misconduct is very high for him. This can
also be done through adopting many other means that ensure improved transparency

and high disclosure quality.®>*

Maximising firm-level governance will assist the company to counterbalance the
weaknesses in the country’s legislation or in its enforcement. Moreover, employing a
high-quality auditor may mitigate the negative impact of the lack of accounting
information caused by a weak legal system. They may also fulfil a strong governance

function in such environments.8%°

82 Ibid.

83 Hossain, M., Lim, C., and Tan, P. (2010). Corporate Governance, Legal Environment, and Auditor
Choice in Emerging Markets. Review of Pacific Basin Financial Markets and Policies, 13(1), at 92.

84 Ibid at 97- 98.

85 1bid at 99.
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5.6 Stakeholders

5.6.1 Determination of Stakeholders

The term ‘stakeholder’ can be defined as “any person who has an interest in the
company, such as shareholders, employees, creditors, customers, suppliers,
community”.8% In other words, it covers “any group or individual who can affect or is
affected by the achievement of the organisation’s objectives”.®>” This includes any
types of relationships that need to be considered by managers such as business partners,
employees and the parties mentioned above, who deserve to obtain any kind of benefit
and avoid risks as they can also affect the firm, whether in processes or outcomes.®*®
They all form part of the whole picture of the company by representing a different part
such as a firm’s capital, its infrastructure, human capital commitments or providing a
different level of services to it.2°° The board of directors has two levels of duties towards

them: a contractual and a moral duty to ensure the long-term success.®®

This research aims to discuss listed companies, which have dispersed ownership and
generally have large capital and labour inputs as well as a wide impact on different
external parties and sectors. The particular nature of the listed company raises the
importance of finding a balance between liability, control and ownership to create
integrated relationships between key actors in the light of the major purpose of the
company. Therefore, it is difficult to consider all the interests of a variety of levels of
stakeholders who have a stake or interest in a firm.#! Hence, the discussion in this
chapter will focus on the key groups of stakeholders and their main interests provided
that there is no conflict with each other.

86 Article 1 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

87 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, ISSN: 1450-2889 Issue 4, at 91.
858 | bid.

89 Hill, C., and Jones, T. (1992). Stakeholder- Agency Theory. Journal of Management Studies, 29(2),
at 133.

80 Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management. Darden
Business School Working Paper, No. 01-02, at 19, Can be downloaded from the Social Science Research
Network Electronic Paper Collection at: http://papers.ssrn.com/paper.taf?abstract_id=263511, accessed
on 22/5/2016.

81 |bid, at 11.
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As discussed earlier, shareholders have an asset specificity, and therefore, they have
fundamental rights such as disposition with respect to shares, a share of the distributable
profits, attending the AGM and voting on its decisions, supervision of the board of
directors’ activities and filling in responsibility claims against board members.®®2
However, this does not qualify them to control the firm on their own or to acquire
special consideration over all other stakeholders who may be more involved and
affected by the firm's risks,®? particularly when taking into account the ability of
shareholders to sell their shares at any time.® The firm is not only its capital but also
includes complicated assets that should be considered such as intellectual rights, moral

rights, secrets and employees’ experiences, and its power and role in a society, which

may impact the local environment, the quality of life and surrounding industries.

It should be noted that dealing with the interests of different parties and the diversity of
a firm's priorities is not a zero-sum game.®® Therefore, creating value for all parties
assists the company to broaden capabilities and cooperation in its activities and to
reduce the probability of any kind of conflict.®% It also drives the company to improve
the management, business environment and relationships for the long-term success.®®
Moreover, these actors can play a useful role in facilitating good corporate governance

and enhancing internal control mechanisms. %68

862 See part 2 “Rights of Shareholders” of the Corporate Governance Regulations 2017 in the Kingdom
of Saudi Arabia, articles 4 to 15.

83 Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management. Darden
Business School Working Paper, No. 01-02, at 18, Can be downloaded from the Social Science Research
Network Electronic Paper Collection at: http://papers.ssrn.com/paper.taf?abstract_id=263511, accessed
on 22/5/2016.

864 Fontrodona, J., and Sison, A. (2006). The Nature of the Firm, Agency Theory and Shareholder Theory:
A Critique from Philosophical Anthropology. Journal of Business Ethics, 66(1), at 36.

85 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 235.

86 Beleya, P., Raman, G., Ramendren, C., and Nodeson, S. (2012). Independent Directors and
Stakeholders Protection: A Case of Sime Darby. International Journal of Academic Research in Business
and Social Sciences, 02(04), at 429.

87 Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management. Darden
Business School Working Paper, No. 01-02, at 10, Can be downloaded from the Social Science Research
Network Electronic Paper Collection at: http://papers.ssrn.com/paper.taf?abstract_id=263511, accessed
on 22/5/2016.

88 Goergen, M. (2010). Corporate Governance and Complexity Theory [electronic resource].
Cheltenham, UK: Edward Elgar, at 4-5.
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5.6.2 The Relationship with Stakeholders in Saudi Law Compared to English
Law and Global Standards

Starting from the importance of taking into account the interests of stakeholders
mentioned above, the first part of the Corporate Governance Regulations in Saudi
Arabia clearly refers to this aim. It introduces itself as a regulation that provides rules
and standards to ensure the protection of the rights of both shareholders and
stakeholders in joint stock companies listed in the exchange, as well as to ensure the

management's compliance with the best governance practices.8%

In addition, Saudi CGR provides a guiding article that requires the board of directors to
establish written policies regulating the relationship with stakeholders in order to
protect their respective rights and maintain good relationships with each other, as well
as regulating the company’s social contributions. This policy should cover mechanisms
for indemnifying the stakeholders, settlement of complaints or disputes with them,
protecting the confidentiality of information related to them and dealing with any case
that contravenes their rights under the law and their respective contracts. In addition,
the board of directors should regulate the relationship of the company’s executives and
employees with stakeholders through setting out a code of conduct that is compatible
with proper professional and ethical standards. The board should also supervise this

code and lay down appropriate procedures that ensure good compliance.”

Unlike the above guiding provisions provided by the new Saudi CGR 2017 and the new
Saudi Law of Companies 2015, which is silent on this matter, section 172 of the
Companies Act 2006 provides a clear and strong formulation to take into account the
interests of stakeholders and compel directors to consider the company’s stakeholders.
It stipulates that

“a director of a company must act in the way he considers, in good faith, would
be most likely to promote the success of the company for the benefit of its
members as a whole, and in doing so have regard (amongst other matters) to: ...
the interests of the company’s employees, ... the need to foster the company’s
business relationships with suppliers, customers and others, ... the impact of the

company’s operations on the community and the environment”.8"*

89 Articles 2 and see 22/4 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi
Arabia.

870 |bid, see the guiding article 83.

871 Section 172(1) of the Companies Act 2006.
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It is difficult to deny that the new Saudi CGR features a specific section for stakeholders
including several articles that would regulate conflicts of interest between all parties
and ensure the protection of stakeholders’ rights.®”2 However, there is a significant
difference between merely protecting the rights of all parties and considering those

parties as the vital actors who play a part in building the company's success.

In a similar manner, the OECD Principles cover six aspects that impact on corporate
governance. One of these principles is the role of stakeholders including individual
employees in corporate governance.®”® According to this principle, the framework of
corporate governance should recognise, respect, protect and consider the rights of
stakeholders under the law and their respective contracts. Stakeholders should be
encouraged to take part in creating and developing wealth, jobs and sustainable
enterprises through active cooperation with the corporation. In order to do so, they and
their representative bodies should be eligible to gain relevant, sufficient and reliable
information in a timely and regular way. The company should also ensure that they can
communicate freely without fear of losing their rights when they express their concerns
about unethical or illegal practices to the board of directors.8’

The general conclusion that can be drawn from most legal scholars, judges and legal
systems is that the interests of various stakeholders and the need to create a fair balance

in controlling the firm in the light of its general interests are now recognised.®”

5.6.3 Employees
5.6.3.1 Employees in the Saudi Context

Employees can be considered as one of the most important stakeholders as they impact
greatly on the company and vice versa. Despite the fact that the products and the value

of the company rely, to great extent, on employees’ level of practice, they are the

872 See part 7 “Shareholders” of the Corporate Governance Regulations 2017 in the Kingdom of Saudi
Avrabia, articles 83 to 85.

873 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles 1V/c, at 38.

874 Ibid.

875 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 230, 231.
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weaker party in terms of the ability to claim their rights or complain against the
company. This is particularly the case in developing countries where employees may
have their rights compromised for doing so and there are no effective civil institutions
to support them. The logical solution, therefore, is for them to receive further protection

from the board of directors and the rules of corporate governance.

The modern company is not only physical and financial assets owned by shareholders
but is also composed of portable knowledge productions owned by employees. They
are the human capital of the company and provide time, skills, ideas and experiences,?"®
as well as their role in creating innovations and keeping the secrets of the company.
Moreover, they bear the risks as shareholders and, like them, are certainly affected by
management decisions but have fewer opportunities for survival. Thus, the role of
employees deserves to be appreciated and they should be entitled to payment in

exchange for bearing risks.®”’

The relationship between the board of directors and employees needs further attention
in the Saudi context due to the particular nature of the political, legal and economic
environment in Saudi Arabia that was discussed in detail in chapter three. The Saudi
political and legal environment does not support the democratic principles and
institution-building that successful corporate governance depends on. There is also a
lack of institution-building that might help in raising the confidence of judicial recourse,
disclosure levels and rights protection. This is very different to developed countries
such as England where there are independent and strong trade unions.®”® This situation
needs to be considered by regulations related to corporate governance and the rules that

control internal management.

The Saudi economy has two major characteristics that create challenges for employees
and the labour environment. The first is that the current Saudi economy is dominated
by the public sector which also owns a high percentage of the majority of blue chip
companies listed on the market. Consequently, the majority of the national labour force

in Saudi Arabia works in the government sector, which creates serious problems for the

876 Fontrodona, J., and Sison, A. (2006). The Nature of the Firm, Agency Theory and Shareholder Theory:
A Critique from Philosophical Anthropology. Journal of Business Ethics, 66(1), at 36-37.
877 Ibid.

878 Cernat, L. (2004). The emerging European corporate governance model: Anglo-Saxon, Continental,
or still the century of diversity?. Journal of European Public Policy, 11(1), at 150, 152.
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government. These include whether that is in terms of cost of expenditure (over 50%
of the budget) or in terms of the unemployment rate for the national labour force (which
has reached 11.5%).8’° The government has sought to solve this problem by
encouraging the corporate sector to take on the national labour force as much as
possible. This requires appropriate legal rules and incentives that encourage the national
labour force to work in companies and also ensure their rights' protection and their
contribution to national development goals. The second challenge is the new Saudi
vision which has sought to make rapid structural reforms to the Saudi economy. It
announced two main mechanisms for doing so: directing 95% of the new national
labour force to the private sector, and setting up a privatisation programme that aims to
involve most government functions, public agencies and state-owned companies.®
This also necessitates a review of the relationship of the corporate sector with the

national employees and the relevant rule of corporate governance.

5.6.3.2 Improving the Role of Employees in the Saudi Context

Saudi corporations are not subject to any legal enforcement or compliance that gives
employees a right to participate in strategic management decisions or to have any
representative form. However, no system of corporate governance can operate in
isolation from the effect of companies' actions on the wider groups of various
stakeholders, especially employees. Therefore, it is important to review the Saudi
system of corporate governance in order to protect the rights of employees and activate
their role in good corporate governance.

There are several ways and international practices that can be applied through the board
of directors in the Saudi context. One of the most effective ways is the scheme of
participatory management; this involves labour and employee involvement in strategic

management decisions. This can be borrowed from the continental European tradition

87% Saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, at 12. available at
http://www.sama.gov.sa/en-
US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.
pdf

80 See the official website of Saudi Arabia’s Vision for 2030, P45, available at:
http://vision2030.gov.sa/en/node, accessed on 21/10/2016. For more details and statistics, see chapter
three.
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of corporate governance where employees in firms of a certain size have the right to
elect some members of the supervisory body or directors. Such a scheme has been
adopted by Austria, Denmark, Luxembourg and Sweden, and to some extent Finland
and France. Likewise, in German law, corporations that have more than 2000
employees must make up half of the supervisory board of employee representatives and

one third of them in firms with between 500 and 2000 employees.%8!

It may be objected that the domination of representatives of major shareholders over
the board of directors is common, even in Germany where employees have the greater
representation in the board.%8? Moreover, the duty of the board of directors that requires
directors to act in a way that promotes the success of the company for the benefit of its
members as a whole including the interests of the company’s employees, should be
seen hierarchically. In other words, the interests of the company’s sharcholders are to
be regarded more highly than those of its employees.® However, the goal of
employees’ representatives, in fact, is not to dominate the board but to give their
perspectives, assist the board in reaching the right decision and highlight their concerns
so that they are taken into account, which may affect the company in the long-term.

Another useful practice is to give employees a role in corporate governance in an
advisory capacity on certain issues as suggested by the supervisory body. This is one
of the means of creating employee participation in decision-making without the

negative impact on shareholder influence.88*

There is another practical way to enhance the participation of employees in corporate
governance, which is by encouraging various vehicle types of employee stock
ownership. This could be stock or employee pension funds, which may maximise the
role of labour entities such as trade unions and works councils and encourage further

involvement in corporate governance.® Owning shares gives employees an

81 Goergen, M., Manjon, M., and Renneboog, C. (2008). Is the German System of Corporate Governance
Converging Towards the Anglo-American model?. Journal of Management and Governance, 12(1), at
50.

82 |bid.

83 Keay, A. (2012). The enlightened shareholder value principle and corporate governance [electronic
resource]. Oxford: Routledge, at 92.

84 Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes Relevant to
the European Union and its Member States, European Commission, Final report and Annexes, Weil,
Gotshal and Manges, at 32.

85 |bid, at 34.
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opportunity to be represented in the AGM and also influence its decisions including
electing directors. It is also the case that they have more expertise in company affairs
and are more interested in attending meetings than any other group of minority
shareholders.

OECD Principles provide another suggestion to deal with this case, and is one that has
been adopted by many countries. They establish safe-harbours and facilitate the
procedures to receive complaints of employees and their representatives confidentially
through direct access to an independent board member. This method has often been
supported and encouraged by laws or principles and sometimes been assigned to the
audit committee or an ethics committee as the contact point. In addition, the internal
auditor can play this role provided that direct access to the board is maintained. This
function can also be done through modern communication channels. This is also
important for company reputation, the potential risks and the financial position, which
are significantly affected by unethical or illegal behaviour of corporate executives
including abuse in transactions with employees. Therefore, taking the concerns of
employees and other stakeholders into account is part of internal controls that maximise

the advantage of the company and its shareholders’ interests.2&

The new Saudi CGR issued in 2017 partly deals with the role of employees in the matter
of providing comments and reporting non-compliant practices. It requires the audit
committee to find a way that enables employees to confidentially provide their
observations related to any inaccuracies in the company's reports and to adopt
appropriate follow-up procedures with the board.%” The board of directors should also
develop policies and facilitate procedures that can be followed by stakeholders for
submitting complaints or reporting any violations against the board. This is because the
conduct and practices of senior management affect these parties and others, so they
should be able to voice their concerns. Confidentiality can be ensured by facilitating
direct contact with an independent member of the audit committee as well as allocating
a telephone number, an email address, an employee or a specialised committee to

receive and address stakeholders’ complaints or reports.®® However, all of these

86 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles 1\V/e, at 39.
87 Article 58 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

888 |bid, article 84.
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procedures aim to protect the interests of stakeholders including employees and to
tackle their complaints and comments without giving them a serious opportunity to

contribute to decision-making.

It can be argued that the Saudi legislature has not yet aimed to give employees any legal
support entitling them to participate in strategic management decisions or to have any
form of representation. Unlike the majority of articles in the new CGR, which are
mandatory, it includes some guiding articles such as those that recommend that a
company set up programmes for developing and incentivising the participation and
performance of its employees. These programmes should include forming committees
to hear employees' opinions about issues that are subject to important decisions and
establishing a scheme to grant its employees a stake in company profits or shares and
setting up a separate fund for pension programmes.88°

It should be noted here that this issue has also been the topic of extensive debate in
England. A public consultation has been launched in the UK to discuss measures and
options for giving more of a voice to employees and customers in the boardroom. The
UK government launched a review of corporate governance in November 2016. This
Green Paper asks for views and provides some options on executive pay; giving more
of a voice to employees, customers and suppliers in large private businesses. It also
welcomes other suggestions to help address the challenges of corporate governance.
The aim of this is to strengthen the UK’s corporate governance framework and to
deliver an economy that works for everyone, as well as building on current strengths

and encouraging companies to do business in the UK 8%

The Green Paper provides some suggestions within a unitary board system that could
improve the link between the boardroom and the workforce and other stakeholders.8

These include the establishment of one or more stakeholder advisory panels, which

89 |bid, article 85.

8% See United Kingdom: Government launches Review of Corporate Governance. (2016, November 30).
Mena Report, at 10. Available at: https://www.gov.uk/government/consultations/corporate-governance-
reform, accessed on 7/2/2017. See also, the government response to the green paper consultation
published on 27.8.2017. Available at: https://www.gov.uk/government/consultations/corporate-
governance-reform, accessed on 31.8.2017.

81 |bid.
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could be invited to full board meetings or to board committees to offer input on relevant
issues. Appointing designated non-executive directors as formal representatives for
employees and other stakeholders is another option that could articulate the specific
perspectives of stakeholders and bring their concerns to the boardroom.89? Moreover,
the paper states that there should be higher expectations for large companies to engage
with employees and other stakeholders and to have flexibility to tailor their
communication channels to. This could have gone further by appointing individual

stakeholder representatives to company boards.8%

The role of stakeholders is also emphasised in the Third Report of Session 201617 of
the Business, Energy and Industrial Strategy Committee. It recommends the promotion
of more effective measures that give more of a voice to stakeholders in long-term
decision making.8%* The report recommends that companies in the UK should be
required to facilitate the engagement of stakeholders by selecting the appropriate means
and to report on the steps they have taken.?%® It provides a number of options that can

raise the contribution of the stakeholders:

- Requiring the board of directors to prepare specific and accurate reports that
explain how they have dealt with all different stakeholder interests including
their impact in financial decisions.?% The report recommends that the Financial
Reporting Council revise the UK Corporate Governance Code to include a
section that requires companies to provide annual reports detailing how they are
engaging with stakeholders.8%’

- Encouraging firms to communicate digitally with stakeholders throughout the
year.5%

- Giving employees the right to be represented on the board of directors to bring
a different perspective to the board as well as being represented on remuneration

committees to ensure commitment to fair pay.8%°

892 Ibid, at 37-38.
893 bid, at 41.
8% UK Parliament Business, Energy and Industrial Strategy Committee. (2017). Business, Energy and

Industrial Strategy Committee 3rd Report. Corporate Governance Volume 1. Report, HC 702, at 59.
8% Ibid, at 25.

8% Ibid, at 60.

897 Ibid, at 25.

898 |bid, at 61.

89 1hid, at 64- 66.
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- Establishing stakeholder advisory panels to establish a formal framework for
the board of directors to obtain the views of stakeholders, including employees.
This has the potential to create a useful forum to produce a meaningful dialogue
to assist a company in developing its policies and strategy as well as in alerting

it to potential problems and tackling them. %

5.7 Conclusion

This chapter discussed the possibility of reforming Saudi law in terms of the roles and

relationships of the board of directors with the main actors in light of corporate

governance in English law and global standards. The research provided several

suggestions to reform Saudi legislation in this area which can be summarised by the

following points:

A company, especially a listed company, is not merely an amalgam of physical and
financial assets but also relies on multiple factors of production which are
dependent on each other, such as money, time, skills, ideas and experiences that
deserve to be appreciated equally. This leads to a comprehensive view of the
different actors who own a firm, including capital, management and labour, and
who are all entitled to a rent in exchange for bearing risks. Moreover, these actors
can play a useful role in facilitating good corporate governance and enhancing
internal control mechanisms. There is a significant difference between merely
protecting the rights of all parties and considering those parties as actors who play
a vital part in building the company's success.

There is a need to increase the efficiency of the AGM as it is an essential firewall
and a useful tool for shareholders to practise their rights and protect their interests
in the Saudi context. In order to achieve this, the board of directors should boost
efficient communication by facilitating attendance of shareholders, obtaining
information and allowing questions and debates. This can also be done by activating

the exercise of voting rights, whether in person or by proxy, which assists the

%0 hid, at 25.
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company to monitor the managers effectively and to pass well-informed
resolutions.

The chapter recommends that the company should take into consideration the
shareholders' local culture when communication technology is used. Hence,
adopting both methods — physical and electronic — for holding the AGM may
prevent the board of directors from avoiding face-to-face dialogue and direct
accountability, as well as over-controlling the meeting and ignoring questions that
are being asked.

It is important for the Saudi context for measures to be adopted to improve the
independence of the board members, its committees and the company auditor, and
to give their powers further protection from being restricted by the chairman of the
board or executive directors. Moreover, the measures should facilitate accessing the
information required and promoting the loyalty of these actors to the firm to
exercise due professional care rather than anyone else who may interact with their
work. This may be done by a combination of policies and procedures that include
prohibitions, restrictions and disclosures.

It is important to review the Saudi system of corporate governance in order to
protect the rights of employees and activate their role in good corporate governance.
Employees can be considered one of the most important stakeholders as they impact
greatly on the company and vice versa. They are the weaker party in terms of the
ability to claim their rights or complain about the company, and they are deeply
affected by board decisions but have fewer opportunities for survival. This is
particularly the case in Saudi Arabia where employees may have their rights
compromised and there are no effective civil institutions to support them. This is
equally the case because of the characteristics of the current economy. The future
announced plan creates serious challenges for employees and the labour

environment, as well as the government.
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6.1 Introduction

This research has reviewed the legislation relating to the board of directors in listed
companies under the corporate governance system in Saudi Arabia and the extent to
which such legislation affects its composition and relationships with the main parties
in the company. In seeking to achieve the stated research aims, this thesis has used a
comparative study with both English law and global standards and assessed Saudi
legislation’s compatibility with them in this respect. This has been conducted in a
manner that matches the particularity of the legal and economic environment and the
nature of listed companies and supervisory bodies in Saudi Arabia.

6.2 The Research Question Addressed

The main question of this research was: "To what extent is it possible to reform the
legislation related to the board of directors in listed companies in Saudi Arabia in the
light of English law and global standards, taking into account the local political,
economic and legal environments which significantly impact the board of directors?".

The developing nature of the political, economic, judicial and legal environment in
Saudi Arabia negatively impact on corporate governance in listed companies.
Moreover, as in other developing countries, there is a shortage of independent media,
strategies for combating corruption, civil institutions and democratic principles that
successful corporate governance depends on.?°! This situation draws attention to the
importance of internal entities of corporate governance and the centrality of the role of
the board of directors in safeguarding the interests of different shareholders and
stakeholders. Hence, the research used English law and global standards to study the
options for reforming Saudi legislation related to the board of directors, which would

allow it to meet the standards of corporate governance and achieve their purpose.

The objective of this research was firstly to clarify the Saudi environment that impacts
on the board of directors and to identify loopholes and flaws in Saudi law that relate to

the composition of the board of directors and its role and relationships with the main

%1 See chapter three, section entitled “The political and legal environment in Saudi Arabia”.
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actors. Then, the intention was to make some recommendations and suggest some
solutions that would contribute to enriching the respective laws by suggesting more

details, flexibility or enforceability, thus reforming and developing them.

The research answered the main question by discussing the sub-questions determined
in the introduction of this research in light of English law and global standards. It dealt
with the pivotal factors of the Saudi environment affecting the board of directors and

its composition and relationships in the Saudi context. These sub-questions include:

e What are the concepts and principles of corporate governance that affect the board
of directors? What are the theories and models that explain the relationship between
the board of directors and the company? To what extent are these theories and
models compatible with those in Saudi Arabia and able to achieve the objectives of

corporate governance in the Saudi context?

To answer these questions, the research discussed the importance, concepts and major
principles of corporate governance. Moreover, it explored the major corporate
governance theories which affect the role of the board of directors such as agency
theory, stakeholder theory, stewardship theory and so on. This was in order to assist
understanding of the role of the board of directors and its relationships with
shareholders, stakeholders and the company as a whole. It then went on to explore the
most prominent models of corporate governance used worldwide that affect the role of
the board of directors and to describe the main characteristics of each of them. The
research discussed to what extent these theories and models are compatible with those
in Saudi Arabia and able to achieve the objectives of corporate governance in the Saudi
context.%%? The thesis also discussed comparative law and legal transplantation and the
importance of considering the local environment when evaluating transplanted rules

and finding useful rules and solutions from other systems.%

e To what extent are Saudi political, legal and economic environments compatible

with the requirements that affect the role of the boards of directors in discharging

92 See chapter two.
93 See chapter one, section entitled “Comparative law and legal transplantation”.
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their duties and the success of corporate governance in light of English law and

global standards?

The thesis highlighted the unique environment in Saudi Arabia in terms of the political,
legal and judicial aspects, which have some anomalous characteristics and create
challenges in corporate governance which significantly influence the role and
relationships of the board of directors in listed companies. This is especially the case
with judicial authority.®®* Moreover, the research clarified the structure of the Saudi
economy and listed companies, as well as the major features of the recent trend set out
in Saudi Arabia’s Vision for 2030 which is towards rapid privatisation.®® The thesis
discussed the impacts of these environments and trends on the corporate sector and the
practices of corporate governance, and provided some suggestions that may help in
tackling some problems which have arisen from such an environment. The thesis has
also defined the major features of the new Saudi Law of Companies, issued in 2015,
and the new Corporate Governance Regulation, which recently issued in 2017. The
thesis has dealt with all of the relevant changes in the new law and regulation. It has
also clarified the extent of the improvement in corporate governance resulting from

them as well as clarifying those aspects related to the thesis that require further reform.

e To what extent are the composition of the board of directors in Saudi Arabia and its
types of membership compatible with English law and global standards of corporate
governance? Which international experiences in this regard are more appropriate to
the Saudi context and capable of achieving the objectives of corporate governance
in it?

The thesis discussed this in depth and provided a number of suggestions to reform Saudi

law related to the composition of the board of directors in light of English law and

global standards. This includes the appointment of the board of directors and its tenure,
as well as its structure, types and size. Moreover, it studied the most common,
traditional models of boards of directors, which are the one-tier system and the two-tier
system, to discover their main features that may be appropriate to the Saudi context and
capable of facilitating the mechanisms of corporate governance needed. It also

94 See chapter three, section entitled “The judicial authorities related to companies' sector”.

%5 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016. See also, chapter three.
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discussed the diversity of board membership and the role of executive, non-executive,
dependent and independent directors. The provision of shadow directors received

substantial attention as did female representation on boards of directors.%®

e How can Saudi law be reformed in terms of the roles and relationships of the board
of directors with the main actors in light of corporate governance in English law

and global standards?

The research provided several suggestions to reform Saudi legislation in this area. It
discussed the relationship of the board of directors with shareholders, the role of the
Annual General Meeting in this regard and the great importance of the AGM in the
Saudi context. The relationship of board of directors with its meetings and members
was the subject of wide debate in the thesis, including the boundary of its powers,
information needed, and the effective contribution and remuneration of board members
and top executives. The research also discussed the committees of the board of
directors, such as audit committee and nomination and remuneration committee, as well
as evaluating the performance of the board of directors and its committees. Moreover,
there were two sections, dealing firstly with the role and relationships of the board of
directors with the company’s auditor and secondly with the role and relationship with
stakeholders especially employees who should have a further consideration in the Saudi

context compared to global standards and practices.®’

In this final stage of the study, it is contended that the research questions have been

answered and the fundamental issues in the thesis have been clarified.

906 See chapter four.
907 See chapter five.
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6.3 The Research’s Contribution

Corporate governance is in its infancy in Saudi Arabia, where the first legislation
dealing with this issue was published in 2006. Despite several studies that have
discussed corporate governance in Saudi Arabia, there have not been enough of these
in this area. This study dealt with corporate governance through four key aspects: board
of directors, listed companies, Saudi environments and English law and global
standards. It started with the Saudi legal, political and economic environments in order
to study the corporate governance needs in listed companies that related to the board of
directors compared with the corporate governance in England and global standards. To
the best of my knowledge, no study has discussed this issue from this perspective within

the scope and targets of this research.

Moreover, this research is one of the first studies to comment on the new Law of
Companies published in Saudi Arabia on 4 December 2015 and which superseded the
1965 law on the subject. This new law provides many different provisions related to
corporate governance, and it is designed to meet the contemporary needs of the
company sector and create a motivating environment for companies to increase their
contribution to the national economy. It also tackles the shortcomings of the obsolete

law and the dispersed decrees that tried to amend it.

Discussion on the new direction found in the Saudi Vision for 2030 issued in 2016,
when this thesis was well underway, is another contribution of this study. This
governmental initiative can be considered a major, historical turning point that could
have a substantial impact on the diversification of the economy, the culture of work and
corporate governance practices. It aims to maximise the role of the private sector,
increase economic liberalisation and create a comprehensive privatisation
programme.®® This research discussed the vision in light of the essential characteristics
of the current economy and corporate sector and provided some legal suggestions to

deal with challenges that may arise from this trend related to the thesis scope.

It is worth noting that on the 13" of February 2017, when this thesis was in its final

stages, a new version of the Corporate Governance Regulation (CGR) was introduced

%8 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016.
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in Saudi Arabia. The new regulation has a massively higher number of articles than the
superseded one. It has changed many provisions, which has impacted on numerous
points that had been discussed by this thesis. Several rules had been criticised and some
amendments and solutions had been suggested in this thesis which were subsequently
tackled by the new CGR. However, the thesis dealt with all relevant changes and the
shortcomings addressed by the new regulation. It also clarified the extent of the
improvement in corporate governance that resulted from the new regulation and those

aspects related to the thesis that require further reform.

Several amendments have been suggested to improve the relevant legislation in Saudi
Arabia, and the research has also provided some possible solutions for a number of

specific problems existing in the Saudi context.%%°

909 See section 6.5 “The Main Recommendations for Reform”.
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6.4 Summary of the Findings

6.4.1 Theories and Models of Corporate Governance in Saudi Arabia

There are numerous corporate governance theories and models which arise from
different theoretical perspectives, whether they be political, cultural, ethical, social,
institutional or economic. Some of them seek to serve particular aspects of corporate
governance while others may be formed as a result of a reaction to and the tackling of
some problems and needs in corporate governance. Each of the theories has its relative
merits and some have feasible elements that can be applied to contribute to governance
improvements in different environments and circumstances.®° Therefore, studying the
main theories is essential to understand the concepts and principles of corporate
governance, the particular nature of a joint stock company and the role of the board of
directors. This is in addition to understanding the boundaries of the relationships
between various groups in a firm and the importance of finding a comprehensive

balance between liability, control and ownership.

Both English and Saudi legislation deem the firm (not its shareholders) to be the
principal and the board of directors as autonomous fiduciaries and mediating hierarchs
who act on behalf of the interests of the whole corporation. They also recognise various
stakeholders as team members who have claims, needs and rights.®** Hence, the board
of directors and the firm have a unique relationship which can never be described as an

agent-principal relationship between the board and shareholders exclusively.*2

Despite the fact that there is worldwide agreement on some fundamental principles of
corporate governance, this have never removed the crucial differences between the

most famous systems, i.e. the Anglo-Saxon and the Continental European ones. These

%10 Kiel, G., and Nicholson, G. (2003). Board Composition and Corporate Performance: How the
Australian experience informs contrasting theories of corporate governance. Corporate Governance: An
International Review, 11(3), at 201.

911 Section 172 of the Companies Act 2006. And see articles 83- 85 of the Corporate Governance
Regulations 2017 in the Kingdom of Saudi Arabia.

912 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 231.
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are based on a different host of institutional, legal and cultural barriers firmly rooted in

the two doctrines.%13

The model adopted in Saudi Arabia is much closer to the Anglo-Saxon model and more
in harmony with its general theory as it aims to generate a fair return for shareholders.
Like this model, Saudi legislators adopted the unitary board of directors and do not
provide the option of a two-tier model. The Saudi system also does not support the
bank-oriented system which creates long-term dominant ownership. Furthermore, there
are no regulations that support any form of employee representation or participation in
decision-making. However, this system supposes that there exists a legal infrastructure
with strict regulations on integrity of disclosure, advanced capital markets with
institutional settings and a well-functioning stock market.®* These requirements may

therefore be difficult to replicate in a developing country such as Saudi Arabia.

By contrast, like the Continental European model in Germany and France, the Saudi
legal system, including the corporate governance system, is based on civil law. It also
contains numerous rules that protect and regulate rights and interests of stakeholder
groups, as well as providing some limitations on CEO power. Unlike the Anglo-Saxon
model, the legal and economic environments in Saudi Arabia to some extent boost the
state’s role, ownership and control over the corporate sector. The government in Saudi
Arabia dominates most labour and financial services as well as business sectors. The
structure of many large joint stock companies is dominated by state ownership. This
environment to some extent boosts the state’s role and control over the corporate
sector.®® Some of the principles of the Continental European model may, therefore, be

useful in developing corporate governance in the Saudi context.

Listed companies which have dispersed ownership and generally impact on different
internal and external parties need good governance to ensure that they are being run
well and their managers are responsible and accountable. This points to the importance

of the constant review of the theories, models, principles, practices and processes of

913 Goergen, M., Manjon, M., and Renneboog, C. (2008). Is the German system of corporate governance
converging towards the Anglo-American model?. Journal of Management and Governance, 12(1), at 65-
66.

914 Cernat, L. (2004). The emerging European corporate governance model: Anglo-Saxon, Continental,
or still the century of diversity?. Journal of European Public Policy, 11(1), at 149-151.
915 See chapter three, section “The public joint stock companies in Saudi Arabia”.
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corporate governance according to the real needs and culture in each country, as well
as continual changes of the internal and the external environments.®® Thus, there is no
need to search for the best theory or system to imitate blindly. Instead, the real need is
to introduce significant legal protection for investors and achieve the firm's goals
successfully.®” Furthermore, it is important to develop the internal mechanisms and

external regulatory environment and state agencies to combat corruption.®*8

6.4.2 The New Law of Companies in Saudi Arabia

On 4™ December 2015, the new Law of Companies was published in Saudi Arabia,
which superseded the previous law issued in 1965 and gave existing companies a one-
year time limit to comply with its new rules.®*® This law was designed to meet the
contemporary needs of the company sector and create a motivating legal environment
for them to increase their contribution to the national economy. It also tackles the
shortcomings of the obsolete law and the dispersed decrees that tried to amend it. The
new law removes several barriers and restrictions to the growth of the company sector.
It also includes numerous rules that enhance the good practices of corporate
governance. On the one hand, the new law reduces the costs and the procedures for the
establishment of a firm. For instance, it minimises the statutory reserve capital and the
capital required for establishing a public company. Also, the number of members
required to set up a joint stock company has been reduced.®?° According to this law, a
single person who meets certain conditions can set up a company.®?! Moreover, the new
law gives modern communications technology a vital role as it allows companies to
maximise shareholder participation by holding the meetings of general assemblies via
modern means of communication. The website of the Ministry of Commerce becomes

adequate on its own for a firm to advertise itself and publish its Memorandum of

916 Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate Governance.
Euro Journals Publishing, Middle Eastern Finance and Economics, Issue 4, at 88,94. available at
http://www.eurojournals.com/MEFE.htm, accessed on 12/3/2015.

917 Shleifer, A., and Vishny, R. (1997). A Survey of Corporate Governance, Journal of Finance, 52(2),
at 739. Available at: http://onlinelibrary.wiley.com/doi/10.1111/j.1540-6261.1997.tb04820.x/full,
accessed on 12/3/2015.

918 pettet, B., Lowry, J., and Reisberg, A. (2009). Pettet's Company Law; Company and Capital Markets
Law (3rd ed.). New York: Pearson Longman, at 137.

919 Articles 224- 226 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

920 |bid article 54.

921 |bid article 55.
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Association electronically. Those simplified rules may encourage Saudi businessmen
to modify their institutions to shape firms and to encourage family companies, which

receive greater attention in the new law, to become joint stock companies.%??

On the other hand, the new law provides some simplifications to shareholder
participation and further protection of their rights. It makes several principles of
corporate governance compulsory rather than remaining optional or being considered
soft law. For example, it prevents the position of the chairman of the board of directors
and any other executive position in the company from being combined.®?® Moreover, it
forces companies to adopt a cumulative election method in appointing members of the
board of directors. It also gives any shareholder the right to attend an AGM regardless
of the number of shares he holds®** rather than at least 20 shares required by the
previous law.°?® The new law minimises the loss ratio of capital of a company which
necessitates an extraordinary meeting of the shareholders within a prescribed time
period to solve the problem or the company will be dissolved by force of law. This rate

926 \which is

of loss was 75% of the capital whereas it is only 50% in the new law
consistent with the case in the UK.%?" There are also strict sanctions of imprisonment
and fines stipulated by the new law which act as a strong warning to the board of
directors or any company parties not to breach the provisions of this law or provide

false data and so on.%8

The tendency toward further streamlining the company sector can be observed in the
new Law of Companies as it removes several barriers and reduces the costs and
procedures previously imposed on companies. For example, according to the new law,
the percentage of shareholder representation in the AGM must reach one quarter or
more of the company’s capital value to be valid. If the percentage is lower, the law
gives the company the right to convene another AGM within a month, regardless of the
percentage of shareholders represented then. In addition, this alternative meeting can
be held only one hour after the essential AGM provided that this alternative meeting

has been mentioned in the statement of calling and the company constitution allows this

922 |bid article 13, 86/3.

923 |bid article 81.

924 |bid, article 86/1.

925 See the previous Law of Companies 1965 in the Kingdom of Saudi Arabia, article 88.

926 |bid article 95, 150. And article 86/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
927 See section 656(1) of the Companies Act 2006.

928 Articles 211, 218 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
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action.%° This is unlike the old law which stipulated that the meeting may not be valid
if attended by shareholders representing less than one half of the company’s capital. If

that was the case, the alternative meeting could not be held on the same day.%*

On the subject of the board of directors, there is a tendency to expand the power of the
board of directors in the new Saudi Law of Companies 2015 and to remove obstacles
that may prevent the board from fulfilling its duties. Hence, unlike the old Saudi Law
of Companies, the new law allows the board to contract loans whatever their tenures
and release the debtors of the company from their liabilities. Furthermore, the board of
directors becomes eligible to sell or mortgage the real property or the place of business
of the firm. The board of directors no longer needs upfront permission to do these
actions from the AGM or company's constitution, as long as they did not provide any
specific provisions in this regard.®®! Beyond that, the new Saudi law binds the company
to all the acts performed by the board of directors even if these acts are outside the

limits of its competence, except if the beneficiary party is acting mala fide.%%2

It is worth noting that this broad power of the board of directors needs to receive further
consideration from the shareholders and the principal investors given that they still have
the right to prevent or provide some restrictions to these powers. They can make some
of the above actions be subject to their approval at the general meeting. Moreover, they
can require the board to call an extraordinary general meeting (EGM) to amend the
articles of association and add some rules that restrict the powers of the board.%

To facilitate the fulfilment of the duties of the board of directors, the new Saudi law
allows the board of directors to adopt resolutions by submitting them to the directors
individually as long as there is no request in writing from any director asking to convene
the board to deliberate on such resolutions.®** It also allows a company to insert in its
constitution the authority for a director who cannot attend a meeting to ask another
director to vote/act on his behalf.%%

929 |bid, article 93.

930 See the previous Law of Companies1965 in the Kingdom of Saudi Arabia, article 91.

%1 Article 75/2 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. See the old Law of
Companies1965 in the Kingdom of Saudi Arabia, article 73.

932 Article 77 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

933 bid, articles 75/2, 88, 90.

934 1bid, article 84.

935 1bid, article 83/3.
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Even though the new Saudi Law of Companies gives the board of directors extensive

powers to achieve the company's objectives,®3

it provides detailed rules to ensure that
there are no abuses or any personal gain for a director whether directly or indirectly
from the transactions or contracts made on the company’s account.®3” The CGR requires
the company to clarify the responsibilities of the board of directors in the articles of
association. Furthermore, it provides many details about those duties and

responsibilities.®%

Unlike the old Saudi law of companies which did not provide any specific provisions
about a company’s committees, the new Law of Companies 2015 allocates a separate
chapter includes four articles that regulate the provisions of the audit committee. It
stipulates that the audit committee must be formed by the AGM from non-executive
board members which also defines its jurisdictions and duties, standards of its work and
remuneration of its members.** The report of this committee has the same requirement

as the reports of directors and auditor, and the financial statements.®*°

This may give the audit committee a stronger position and further independence, in
particular over appointing and removing the members of such a committee by the
AGM. This can be considered a critical addition to the new Saudi Law of Companies
as, to some extent, it may enable the audit committee to play a partial role, like a
supervisory board in the two-tier model which consists of non-executives exclusively

and aims to monitor the management board.

6.4.3 The New Corporate Governance Regulations in Saudi Arabia

On the 13™ of February 2017, the new Corporate Governance Regulation (CGR) was
published in Saudi Arabia, superseding the previous regulation issued in 2006.
Numerous provisions have been changed, many shortcomings tackled and copious
details provided. The key changes and characteristics of the new CGR can be

summarised as follows:

936 |bid, article 75.

%7 Ibid, articles 71,72,73.

938 Articles 21 to 31 of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.
939 Article 104 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.

%0 |bid, article 128.
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- The new CGR has been issued to respond to the changes in the new Saudi Law
of Companies 2015 by providing a number of details and explanations for the
provisions of the new Law of Companies. Unlike the old CGR which is not
harmonised with the new law and is in conflict with some of its provisions.%*

- Unlike the previous CGR, which comes under the approach of "comply or
explain” for all listed companies,®? the provisions of the new CGR are
compulsory for all listed companies, except a small number of guidance
articles.®*

- The number of parts and rules in the new CGR massively exceeds the number
in the old version. There are twelve parts in the new CGR containing 98 articles,
containing copious details compared to only 5 parts, including 19 articles in the
old one.

- The new CGR provides some forms and schedules for disclosing remunerations
and obliges listed companies to prepare their remuneration documents

accordingly.®*

This new CGR can be considered a quantum leap in corporate governance legislation
in Saudi Arabia, which will improve corporate governance practices and contribute
towards meeting the standards of good corporate governance. However, the thesis has
mentioned several points that need to be covered by the new CGR and has provided
numerous suggestions to improve its rules. One of the key reforms that may enhance
the benefits of new CGR would be to make some of its guidance articles compulsory

or at least that they come under the principle of comply or explain.

6.4.4 Key Environmental Factors that Affected Corporate Governance in
Saudi Arabia

The research found that the board of directors is greatly affected by political, legal and

judicial systems, and the cultural environment, as well as the prominent characteristics

%1 Many of relevant new provisions are discussed in the chapters four and five of this thesis.

92 Article 1/c of the Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia. A number
of articles from the old CGR had become mandatory by way of various decrees from the Capital Market
Authority.

93 Article 1/c of the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

%4 |bid, article 93/b. See also the forms and schedules at 69.
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of the capital market and the relations between the government and corporate sector. It
highlighted that the Saudi environment has three main factors that significantly affect
the corporate governance and the board of directors, especially in listed companies: the
state authority, the structure of the Saudi economy and the new trend in the Saudi Vision
for 2030.

First, the state apparatus, in general, consists of judicial, executive and regulatory

authorities but there is no separation between them in Saudi Arabia %

as they are all
held by the Council of Ministers which is presided over by the king. In other words, the
king is the final authority for all these bodies.®*® Legislation is issued through royal
decree or the decree of the Council of Ministers which is presided over by the king.
There is also broad power for a minister in issuing bylaws and legal decrees in their
ministry and interpreting legislation. The judicial authority and its administrative affairs
are managed by the Minister of Justice. Moreover, the semi-parliament members are
appointed by the king, not through public elections. Beyond that, the listed companies
fall under the supervision of the Capital Market Authority which has its own jurisdiction

and is not subject to the jurisdiction of commercial courts.®*’

The second factor is the structure of the Saudi economy which relies on oil and many
petrochemical products that are controlled or run by a limited number of state-owned
companies.®*® The public sector and government expenditure has been the main engine
for the economy and has dominated most economic activities,*° including the company
sector which depends on government tenders or on providing services to it.%° This

situation has created several problems in the governance of the public sector and in the

%5 Article 44 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.

%6 |hid.

%7 See chapter three, the political, economic and legal environment in Saudi Arabia affecting corporate
governance.

948 Ministry of Finance of Saudi Arabia, (2015). Ministry of Finance statement about the national budget

for 2016, available at https://www.mof.gov.sa/en/docslibrary/Budget/Documents/2016.pdf. See also,
General Authority for statistics in Saudi Arabia, (July 2016). Saudi Arabia's exports of goods and non-
oil imports in January 2016, available at: http://www.cdsi.gov.sa/en/1282, accessed on 18/8/2016.

99 Saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, at 7, 43. available at
http://www.sama.gov.sa/en-
US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.
pdf, accessed on 18/8/2016.

90 Elasrag, H., (2014). Unemployment and Job Creation in the GCC Countries (Arabic), MPRA Paper
No. 54600, at pp 4-13, available at http://mpra.ub.uni-muenchen.de/54600, accessed on 18/8/2016.
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unemployment rate for the national labour force which reached 11.5%.%! Moreover,
the ownership and control of Saudi listed companies appears to be highly concentrated
in the state and its founding families. The ten biggest companies of the Saudi market
represent almost half of the Saudi market value. The ownership of these companies is
concentrated in the hands of the government.®*? Governmental institutions are among
the major shareholders of more than 30% of listed companies,® and 39% of the Saudi

stock market is accounted for by only three governmental organisations.®*

The third factor is the Saudi Vision for 2030 which was issued in 2016 by the new king
who wished to follow a different agenda and put in place a new leadership group. This
could be considered a major historical turning point that may have a broad impact on
the diversification of the economy, the culture of work and corporate governance
practices. Its target is to maximise the role of the private sector in the long-term and

increase economic liberalisation.®®®

There is a strong trend to create a comprehensive privatisation programme that involves
most public agencies and state-owned companies in order to slash government waste,
increase the rate of transparency and counter corruption. Moreover, there is a real push
to solve the current governmental problem of unemployment by raising the rate of
nongovernment jobs in the private sector to employ the majority of the national labour
force.®® When this Vision is linked to the current legal and political environment, it

%! Saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, at 11. available at
http://www.sama.gov.sa/en-
US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.
pdf, accessed on 18/8/2016.

92 According to the updated on 18.8.2016, the total market value of those ten companies is SAR 822.8
billion, See the official website of The Saudi Stock Exchange (Tadawul)
https://www.tadawul.com.sa/wps/portal/tadawul/home, accessed on 18/8/2016.

953 According to the report of Major Stake Holder as the updated on 18.8.2016, See the official website
of Saudi Stock Exchange (Tadawul) available at:
https://www.tadawul.com.sa/wps/portal/tadawul/markets/reports-%26-publications, accessed on
18/8/2016.

94 See Saudi Stock Exchange (Tadawul), Weekly Stock Market Ownership and Trading Activity Report,
Week Ending 18 August 2016, at 10. Auvailable at:
https://www.tadawul.com.sa/wps/wcm/connect/66aeb048-f719-479c-b002-
€5962c5ac08f/3.+Weekly+Trading+and+Ownership+By+Nationality+Report+4-18-
2016.pdf?MOD=AJPERES, accessed on 18/8/2016.

%5 See the official website of Saudi Arabia’s Vision for 2030, at 45, available at:
http://vision2030.gov.sa/en/node, accessed on 18/8/2016.

%6 See the official website of Saudi Arabia’s Vision for 2030, P45, available at:
http://vision2030.gov.sa/en/node
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raises concerns about the ability to move forward in those programmes safely in this
situation whilst maintaining the rights of shareholders and stakeholders and ensuring
the success and diversification of the economy, as well as solving employment

problems. %’

6.4.5 The Relationship with the Main Actors under Corporate Governance

A company is not merely an amalgam of physical and financial assets, but is also
composed of its human capital which own the portable knowledge productions. They
may be affected more than shareholders by management decisions as they have less
opportunities for survival through merely selling their shares.®*® The modern company,
especially a listed company, relies on multiple factors of production which are
dependent on each other, such as money, time, skills, ideas and experiences that deserve
to be appreciated equally. This leads to a comprehensive view of the different actors
who own a firm, including capital, management and labour, and who are all entitled to

a rent in exchange for bearing risks.

It should be noted that dealing with the interests of different parties and the diversity of
a firm's priorities is not a zero-sum game.®® Therefore, creating value for all parties
assists the company to broaden capabilities and cooperation in its activities and to
reduce the probability of any kind of conflict.*® It also drives the company to improve

the management, business environment and relationships for long-term success.®®*

%7  The Economist magazine, 9 Jan 2016, The Saudi blueprint, available at:
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-dominate-its-region-and-
modernise-its-economy-same?cid1=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email,
accessed on 18/8/2016.

98 Fontrodona, J., and Sison, A. (2006). The Nature of the Firm, Agency Theory and Shareholder Theory:
A Critique from Philosophical Anthropology. Journal of Business Ethics, 66(1), at 35,36.

99 Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and Inductive
Reasoning: Towards a Legal Perspective. Journal of Management Studies, 49(1), at 235.

%0 Beleya, P., Raman, G., Ramendren, C., and Nodeson, S. (2012). Independent Directors and
Stakeholders Protection: A Case of Sime Darby. International Journal of Academic Research in Business
and Social Sciences, 02(04), at 429.

%1 Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management. Darden
Business School Working Paper, No. 01-02, at 10, Can be downloaded from the Social Science Research
Network Electronic Paper Collection at: http://papers.ssrn.com/paper.taf?abstract_id=263511, accessed
on 22/5/2016.
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Moreover, these actors can play a useful role in facilitating good corporate governance

and enhancing internal control mechanisms.%?

The UK Companies Act 2006 takes a broad view when determining the board's duty to
promote the success of the company for the benefit of its members as a whole. It
stipulates that this must consider the interests of the company’s employees; the
relationships with suppliers, customers and others; the community and the environment
that may be impacted by the company’s operations; the company's reputation for
following high standards of business conduct; and the fairness between members of the
company.®®® There is a significant difference between merely protecting the rights of
all parties and considering those parties as actors who play a vital part in building the

company's success.

In a similar manner, the OECD Principles emphasises that the framework of corporate
governance should involve stakeholders in creating and developing wealth, jobs and
sustainable enterprises through active cooperation with the corporation. In order to do
so, they and their representative bodies should be eligible to gain relevant, sufficient
and reliable information in a timely and regular fashion. The company should also
ensure that they can communicate freely without fear of losing their rights when they

express their concerns about unethical or illegal practices to the board of directors.®¢*

6.4.6 The Authority Responsible for Disputes of Listed Companies in Saudi
Arabia

One of the most important issues studied by this research is the competent authority
responsible for disputes of listed companies in Saudi Arabia, which works outside the
jurisdiction of the commercial courts. This also applies to the appeals panel of these
disputes. The listed companies in Saudi Arabia are subject to the CMA and the

jurisdiction of the Committee for the Resolution of Securities Disputes (CRSD)

%2 Goergen, M. (2010). Corporate governance and complexity theory [electronic resource].
Cheltenham, UK: Edward Elgar, at 4-5.

93 Section 172 of the Companies Act 2006
%4 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of

Corporate Governance, Paris: OECD Publishing, Principles IV/c, at 38.
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established by the CMA which also has the authority to issue regulations and rules.%?®
The law gives the CMA the power to determine wrongful acts, investigate disputes,
subpoena witnesses, order the production of evidence and file a lawsuit before the
CRSD which is established by the CMA.%® This means that the CMA in some cases

plays the roles of legislator, claimant, inspector, jury and judge at the same time.

It should be noted that the Saudi law does not deem the members of these committees
to be judges and considers their resolutions to be administrative decisions rather than
judicial verdicts.%®” This is the case despite the fact that the CRSD and the appeals panel
are carrying out judicial functions and they have the full authority to punish anyone
violating the law with fines, imprisonment, suspension of trade, seizure of property,
travel bans and so on, according to the set conditions.®®® However, this does not mean
that they have the legal qualifications and independence which the members of the
judicial authority have.

The unusual factors above may create an atmosphere of uncertainty about the credibility
of litigation in the Saudi capital market. These may have serious negative effects not
only on Saudi companies and the relationships with their board members but also on
attracting foreign investors. Such a situation goes against the current strong trend
towards privatisation and maximising the role of the corporate sector in Saudi Arabia,
which needs to improve regulations, the judicial system, the environment of the market

economy and measures of protection for the rights of all parties.

This thesis pointed to the reason for this unacceptable situation. It arose from long-term
disagreements between politicians and scholars of Shari'ah about enacting laws and their
codification and about dealing with the needs of civil society in the modern state. This
has resulted in a number of rules being borrowed from transnational law which conflict
with Shari‘ah teachings such as those on the stock market and banking sector. These in
fact conflict with the Judicial Law and the applicable main legislations in Saudi Arabia
that emphasise the role of Shari‘ah. The research also suggested some solutions to deal

with this dilemma.®®®

95 Article 5/a of Capital Market Law 2003 in the Kingdom of Saudi Arabia.

%6 1bid, article 25/a

%7 1bid, article 25/ b, c.

%8 hid, article 57/c, 59.

99 See chapter three, section entitled “The judicial authorities related to companies' sector”.
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6.5 The Main Recommendations for Reform

The internal corporate structure including the board of directors is one of the central
aspects that needs to be considered when reviewing the corporate governance system
in the Saudi context. The board of directors is the most important internal corporate
institution for representing shareholders and coordinating the interactions within
company boundaries, for regulating the relationships between the different
constituencies and for enacting bylaws and corporate policies. Therefore, it is of utmost
importance to consider the composition, roles and key relationships of the board of

directors carefully when reviewing corporate governance legislation.

The research has found several useful rules in England legislation and global standards
which may assist in reforming Saudi legislation related to the board of directors. The
research, therefore, provides a number of suggestions in this regard that can be found
in the relevant chapters in the thesis. These suggestions can be summarised and divided

into the points below.

6.5.1 The Composition of the Board of Directors

= There are some provisions in Saudi law in this area that need to be reviewed, such
as those relating to the board size, conditions and the tenure of directorships. There
are some details and differences in England where the different circumstances of
firms are considered and a distinction is made between large and small companies.

This distinction may be useful for the Saudi context.*”

= |tisrecommended that Saudi law should be more flexible, similar to some European
countries, in allowing the adoption of either of the two models of the board of
directors, the unitary system and the two-tier system, in order to give firms an
opportunity to select which one is more suitable for their needs and circumstances.
Adopting the two-tier model is considered a typical option or solution for numerous

specific situations such as state-owned firms and the process of privatisation, family

970 See chapter four the research suggested that there are six points in Saudi law need to be revised in
light of English law.
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companies, large multinational corporations with several branches and in mergers
between two companies. Moreover, because this model maximises the role of the
board of directors, it may seem more beneficial in developing countries where many

obstacles prevent the shareholders’ associations from playing their role.%"*

972 and has

Saudi law places all the ultimate responsibilities on the board of directors
not provided any legislation to deal with shadow directorships. Therefore, the
research strongly recommends adding proper rules to Saudi legislation to deal with
shadow directors to prevent them from interfering. This will keep pace with
increased global legislative developments and best practices of international
corporate governance, as well as to maximise the firms' economic benefits through
improving corporate management. There is an urgent need for such legislation,
especially in developing countries where a culture of participation, transparency
and accountability is lacking in many respects. Moreover, the political structure in
some of these countries creates the perfect environment for shadow director
practices where class divisions persist, and power, money and influence are

concentrated in the hands of certain groups in society.®”

6.5.2 The State Authorities and Legal Environment in Saudi Arabia

It is strongly recommended that Saudi Arabia should develop its legal and economic
environments and judicial systems to meet the needs of modern capital markets and
the corporate sector. This relates in particular to the Vision for 2030 issued in 2016
which aims to maximise the role of the private sector, increase economic
liberalisation and create a comprehensive privatisation programme.®’ In order to
achieve the desired results, slash government waste and counter corruption, the
vision needs to meet global standards of directorship and ensure good practices of

corporate governance principles. Most principles of good corporate governance are

971 See chapter four, section entitled “The types of boards of directors in light of the Saudi context”.
972 Article 78 of the Law of Companies 2015 in the Kingdom of Saudi Arabia. And see article 21/b of
the Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

97 See chapter four, section entitled “The shadow directorship in Saudi Arabian law”.
974

See the official website of Saudi Arabia’s Vision for 2030, P45, available at:

http://vision2030.gov.sa/en/node, accessed on 18/8/2016.
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built on three supreme values: accountability, transparency and probity, which
represent some of the essential concepts of a democratic system.®”® Therefore, the
use of corporate governance mechanisms may pay considerable dividends in

democratic countries compared to undemocratic ones.

= Both politicians and Islamic scholars should work together to end the stalemate
between them which has brought into being several administrative committees that
have a judicial jurisdiction. They should create an atmosphere of mutual trust and
find a solution that ensures that all kinds of disputes including securities disputes
will be covered by the structure of judicial authority. The research suggests that this

problem can be solved by two methods.

First, policy-makers could recognise and comply with the law they have enacted that
emphasises that all legislation must be formulated in accordance with the principles and
the sources of Shari‘ah.®’® The law also imposes on the courts the exclusive application
of the provisions of Islamic Shari‘ah.®”” On the other hand, Shari'ah scholars could be
more proactive and respond to the requirements of development and economic needs,
and also be more harmonised with the global commercial system and international
agreements. Moreover, improving judicial authority, qualifying programmes,
curriculums and judges’ competence so that they are qualified and have sufficient
experience to deal with the cases filed before semi-judicial committees is another area
that needs to be looked at. This solution is more appropriate considering the recent trend
clearly stipulated by the Saudi law issued in 2007, which gives commercial courts
jurisdiction over all authorities of the commercial judiciary and aims to abolish the

current administrative judicial committees over time.®’

The second way is to improve these semi-judicial committees, transforming them into
authentic courts with all their powers, authority and independence. The existence of

these semi-judicial committees that are run in the same location and legal environment

975 Garratt, B. (2003). Thin on Top Why Corporate Governance Matters and how to Measure and Improve
Board Performance (1st ed.). London: Nicholas Brealey Publishing, at 3.

976 Article 1, 46, 55 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia. And article 2 of
Law of the Shura Council in the Kingdom of Saudi Arabia.

97 Article 48 of Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.

978 Section 8 of the Operational Mechanism of Judicial law, available at the official website of Supreme
Judicial Council: https://iservices.scj.gov.sa:9113/home/pdflist), accessed on 18/8/2016.
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points to a problem with names and not actual practice. Therefore, the problem can be
solved by these committees having the same characteristics and procedures of the courts
regardless of the name they are given. It is should be noted by both politicians and
Islamic scholars that the unfairness, abuse and neglect of rights that may arise from the
current situation of vesting some judicial functions on administrative committees are in

much greater conflict with both Shari'ah teachings and the Basic Law of Governance.®”®

6.5.3 The Relationship of the Board of Directors with the Main Actors

= There is a need to increase the efficiency of the AGM as it is an essential firewall
and a useful tool for shareholders to practise their rights and protect their interests.
In order to achieve this, certain things need to be in place in the AGM. The first is
efficient communication which could be boosted by facilitating attendance of
shareholders, obtaining information and allowing questions and debates. The
second is effective exercise of voting rights whether in person or by proxy, which
determines the fate of the management team. These will assist the company to
monitor the managers effectively and to pass well-informed resolutions,°
especially in Saudi listed companies where ownership and control are highly
concentrated in the State and its founding families.®®! This includes simplifying
accessing the information related to the issues that will be discussed in the AGM

and allowing questions to be received in advance of the AGM. %2

= The new Saudi law allows the AGM to be held through modern means of
communication.®® The research recommends that the company should take into
consideration the shareholders' local culture and the extent that communication
technology is used. Hence, adopting both methods — physical and electronic — for

holding the AGM may prevent the board of directors from avoiding face-to-face

979 See chapter three, section entitled “The judicial authorities related to the company sector, suggested
reform”.

90 Samat, N. and Ali, H. (2015). A Legal Perspective of Shareholders’ Meeting in the Globalised and
Interconnected Business Environment. Procedia - Social and Behavioral Sciences, 172, at 765- 767.

%1 The World Bank, February 2009, Report on the Observance of Standards and Codes (ROSC), Country

Assessment, Kingdom of Saudi Arabia, p1, 4.

%2 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles 11/ c-3, at 23.
93 Article 86/3 of the Law of Companies 2015 in the Kingdom of Saudi Arabia.
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dialogue and direct accountability as well as over-controlling the meeting and

ignoring questions that are being asked. %

It is important for the Saudi context to adopt measures to improve the independence
of the board members, its committees and the company auditor, and to give their
powers further protection from being restricted by the chairman of the board or
executive directors. Moreover, the measures should facilitate accessing to the
information required and promote the loyalty of these actors to the firm to exercise
due professional care rather than anyone else who may interact with their work.
However, they should work under a framework of principles that safeguard them
from threats to independence such as self-interest, self-review, familiarity,
advocacy and intimidation. This may be done by a combination of policies and

procedures that include prohibitions, restrictions and disclosures.%®

Self-evaluation, which should be done by the board of directors, is a significant
means of ensuring good performance and implementation of internal and external
laws and policies. It requires a high degree of transparency, openness, honesty and
agreement on goals from every director, committee and support staff. Much time
and effort needs to be taken, such as interviewing directors, talking with auditors
and institutional investors and collecting accurate data, as well as analysing
attendance records and minutes of board meetings and its committees. The roles
and contributions of each individual director should be recorded in a personal
profile which should also include all relevant information such as experience,
education, professional background and interpersonal abilities and skills which
brought about his appointment.®®® This fact does not prevent the hiring of some
professional non-competitor bodies or individuals who may play a significant role
in independent assessment. This could be provided by a firm specialising in board

appraisal, institutes of directors and consultancies, a past chairman, an experienced

94 Samat, N. and Ali, H. (2015). A Legal Perspective of Shareholders’ Meeting in the Globalised and
Interconnected Business Environment. Procedia - Social and Behavioral Sciences, 172, at 768.

%5 Qrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles V/c, at 47.

96 Tricker, B. (2015). Corporate governance principles, policies and practices (3rd ed). Oxford: Oxford
University Press, at 439, 444, 449,
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independent consultant and superior chairman or director from the board of another

firm.%87

= Employees can be considered as one of the most important stakeholders as they
impact greatly on the company and vice versa. They are the weaker party in terms
of the ability to claim their rights or complain about the company, and they are
deeply affected by board decisions but have fewer opportunities for survival. This
is particularly the case in Saudi Arabia where employees may have their rights
compromised and there are no effective civil institutions to support them.
Moreover, the characteristics of the current economy and the future announced plan
create serious challenges for employees and the labour environment, as well as the
government. Therefore, it is important to review the Saudi system of corporate
governance in order to protect the rights of employees and activate their role in good

corporate governance.

The research discusses several solutions that can be borrowed from the continental
European tradition of corporate governance where employees in firms of a certain size
have the right to elect some members of the board of directors.® Another useful
practice is to give employees a role in corporate governance in an advisory capacity on
certain issues as suggested by the board of directors. Encouraging various vehicle types
of employee stock ownership may maximise the role of labour entities and gives
employees an opportunity to be represented in the AGM and also influence its decisions
including on electing directors.®®® Improving the procedures to receive complaints of
employees and their representatives confidentially through direct access to an
independent board member, the audit committee or an ethics committee as the contact
point would also be a major improvement. This function could also be done through

modern communication channels.?®°

%7 Ibid.

98 Goergen, M., Manjon, M., and Renneboog, C. (2008). Is the German system of corporate governance
converging towards the Anglo-American model?. Journal of Management and Governance, 12(1), at 50.
%9 Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes Relevant to
the European Union and its Member States, European Commission, Final report and Annexes, Weil,
Gotshal and Manges, at 32-34.

90 QOrganisation for Economic Co-operation and Development. (2015). G20/OECD Principles of
Corporate Governance, Paris: OECD Publishing, Principles 1\V/e, at 39.
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6.6 Possibilities for Further Research

Corporate governance in the Saudi context has many different aspects that need to be
tackled by critical studies, including the role of the board of directors. Given its limited
size and timescale, this research was unable to cover some important issues related to
the board of directors of Saudi listed companies. There are also other issues partly
discussed by this research which need further study to improve corporate governance

in the Saudi context.

Some of these are related to the relationship of the board of directors with the CEO and
internal company bylaws of corporate governance, as well the relationship with
profitable and non-profitable entities and international observing bodies of corporate
governance. Measures that ensure the quality of law enforcement constitute another
aspect that needs to be studied alongside provisions related to breaches of corporate

governance rules, negligence and abuse.

Challenges that may arise from the strong trend towards privatisation in Saudi Arabia
and the role of the board of directors in this context are the other significant topics that
need to be considered in depth by further studies in the light of corporate governance
standards. A good privatisation programme could play an important role in improving
corporate governance and contribute to re-evaluating of a number of significant issues,
such as standards of transparency, probity, accountability and the culture of
directorship. However, there is a need to improve regulations, the judicial system, the
environment of the market economy and measures of protection for the rights of all
parties to avoid negative effects on both the public and the corporate sectors in Saudi
Arabia.

246



Bibliography

Books

Al-Jabre, M. (1996). The Saudi Commercial Law (5th ed.). Riyadh: King Fahd National
Library.

Al-Drib, S. (1999). The Judicial Organizing in Saudi Arabia in the Light of Islamic
Law and the Judiciary System. Riyadh: Al-Imam Muhammad Ibn Saud Islamic
University. (Arabic)

Aljamili. M. (2012). Role of the Shura Council in the Kingdome of Saudi Arabia in
Drawing and Overseeing the Internal and External Policies in the Kingdom, the Fact
and Aspirations, Riyadh: Naif Arab University for Security Sciences, PhD Thesis.
(Arabic).

Aljuhani, G. (2006). Role of Shura Council in Preparing Legislation in Saudi Arabia,
A Comparative Study, Riyadh: Naif Arab University for Security Sciences, Master’s
degree dissertation. (Arabic).

Almajid, F. (2008). A Conceptual Framework for Reforming the Corporate
Governance of Saudi Publicly Held Companies: a Comparative and Analytical Study
from a Legal Perspective, Manchester University, PhD Thesis.

Almarzogy, M. (2004). The Regulatory Authority in Saudi Arabia (1st ed.). Riyadh:
Obeikan Bookstore. (Arabic)

Almubred, M. (2015). The Faculties of Law and the Judgment in Other Than What
Allah Revealed. (Arabic) available online at
http://saaid.net/book/open.php?cat=&book=14183, accessed on 18/8/2016. This book
has praised by two of the senior of Islamic scholars in Saudi Arabia.

Altwijry, S. (2011). Commercial Courts in the Saudi Judicial System. Riyadh: Naif
Arab University for Security Sciences (NAUSS). (Arabic)

Bloomfield, S. (2013). Theory and practice of corporate governance: an international
approach. Cambridge: Cambridge University Press.

Boubaker, S., Nguyen, B., and Nguyen, D. (2012). Corporate Governance [electronic
resource]: Recent Developments and New Trends. Berlin, Heidelberg: Springer Berlin
Heidelberg: Imprint: Springer.

Cane, P., and Conaghan, Joanne. (2008). The New Oxford Companion to Law. Oxford:
Oxford University Press. available at:
http://www.oxfordreference.com.ezproxy.lancs.ac.uk/view/10.1093/acref/978019929
0543.001.0001/acref-9780199290543-e-173, accessed on 19/7/2014.

247


https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiIq8jtocrMAhXDDcAKHcFnDhUQFggcMAA&url=https%3A%2F%2Fwww.imamu.edu.sa%2Fen&usg=AFQjCNFmzs4XRfRoAFvOiU_YEtibDoUpGA&sig2=45Kc2qHMWejaZH_yukNpFg&bvm=bv.121421273,d.ZGg
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiIq8jtocrMAhXDDcAKHcFnDhUQFggcMAA&url=https%3A%2F%2Fwww.imamu.edu.sa%2Fen&usg=AFQjCNFmzs4XRfRoAFvOiU_YEtibDoUpGA&sig2=45Kc2qHMWejaZH_yukNpFg&bvm=bv.121421273,d.ZGg
http://saaid.net/book/open.php?cat=&book=14183
http://www.oxfordreference.com.ezproxy.lancs.ac.uk/view/10.1093/acref/9780199290%20543.001.0001/acref-9780199290543-e-173
http://www.oxfordreference.com.ezproxy.lancs.ac.uk/view/10.1093/acref/9780199290%20543.001.0001/acref-9780199290543-e-173

Cornelius, P., and Kogut, B. (2003). Corporate Governance and Capital Flows in a
Global Economy (Global outlook series). New York: Oxford University Press.

Credo Reference. (2007). Dictionary of accounting [electronic resources]. (4th ed.).
London: A and C Black. available at: http://www.accountingtools.com /board-of -
directors-definition, accessed on 19/7/2014.

Dahish, S. (2014). The Jurisdiction of Saudi Commercial Courts and their Litigation
Procedures. Riyadh: Naif Arab University for Security Sciences (NAUSS). (Arabic)

Dignam, A. and Galanis, M. (2009). The Globalisation of Corporate Governance.
Farnham: Ashgate Publishing limited.

Dignam, A., and Lowry, John P. (2014). Company Law (8th ed., Core text series).
Oxford: Oxford University Press.

Garratt, B. (2003). Thin on Top Why Corporate Governance Matters and how to
Measure and Improve Board Performance (1st ed.). London: Nicholas Brealey
Publishing.

Gillespie, J. (2006). Transplanting Commercial Law Reform: Developing a 'rule of
Law' in Vietnam. Aldershot: Ashgate Publishing, Ltd.

Goergen, M. (2010). Corporate Governance and Complexity Theory [electronic
resource]. Cheltenham, UK: Edward Elgar.

Kamali, M. (1991). Principles of Islamic jurisprudence (Rev. ed.). Cambridge: Islamic
Texts Society.

Keay, A. (2011). The Corporate Objective (Corporations, Globalisation and the Law).
Cheltenham: Edward Elgar.

Keay, A. (2012). The Enlightened Shareholder Value Principle and Corporate
Governance [electronic resource]. Oxford: Routledge.

Mallin, C. (2013). Corporate Governance (4th ed.). Oxford: Oxford University Press.

Milman, D. (2013). Governance of Distressed Firms [electronic resource].
Cheltenham: Edward Elgar Publishing.

Pettet, B., Lowry, J., and Reisberg, A. (2009). Pettet's Company Law; Company and
Capital Markets Law (3rd ed.). New York: Pearson Longman.

Tricker, B. (2015). Corporate Governance Principles, Policies and Practices (3rd ed).
Oxford: Oxford University Press.

Watson, A. (1974). Legal transplants: An Approach to Comparative Law (1% ed.).
Edinburgh: Scottish Academic Press.

248



Weil, G., and Manges, L. (2002). Comparative Study of Corporate Governance Codes
Relevant to the European Union and its Member States, European Commission, Final
report and Annexes, Weil, Gotshal and Manges.

Online Resources

Bloomberg magazine, 4 April 2016, Saudi Arabia's Deputy Crown Prince Outlines
Plans: Transcript, available at: http://linkis.com/www.bloomberg.com/ne/UQn19,
accessed on 18/8/2016.

G-20 website, available at http://www.g20.org/English, accessed on 20/3/2016.

Islamic University in Medina, available at http://www.iu.edu.sa/Page/20780, accessed
on 18/8/2016.

Ministry of Justice, documents number 37/19/2104 and 37/19/2105 in 21.3.2016,
available at  https://www.moj.gov.sa/ar/Pages/News_Details.aspx?NewsID=68,
accessed on 18/8/2016.

Oxford Islamic Studies Online, available at
http://lwww.oxfordislamicstudies.com/article/opr/t125/e2114? hi=0& pos=2
accessed on 2/5/2016.

Riyadh Daily, 12 April 2016, the declaration of spokesman of Supreme Judicial
Council, available at http://www.alriyadh.com/1140580, accessed on 18/8/2016.

Saudi Arabia’s Vision for 2030, available at: http://vision2030.gov.sa/en/node,
accessed on 10/7/2016.

Saudi Stock Exchange (Tadawul), Companies with Accumulated Losses Reaching 50%
or more of its Capital, available at:
https://www.tadawul.com.sa/wps/portal/tadawul/markets/equities/market-
watch/companies-with-accumulated-losses, accessed on 18/8/2016.

Saudi Stock Exchange (Tadawul), the report of Major Stake Holder, available at:
https://www.tadawul.com.sa/wps/portal/tadawul/markets/reports-%26-publications,
accessed on 18/8/2016.

Saudi Stock Exchange (Tadawul), the total market value, available at:
https://www.tadawul.com.sa/wps/portal/tadawul/home, accessed on 18/8/2016.

The Board of Grievances available at
http://bog.gov.sa/ScientificContent/JudicialBlogs/Pages/default.aspx, accessed on
18/8/2016.

The Bureau of Experts at the Council of Ministers, the explanatory note of the law of
companies, available at:

249


http://linkis.com/www.bloomberg.com/ne/UQn19
file:///C:/Users/bc/AppData/Roaming/Microsoft/Word/G-20%20website
http://www.g20.org/English
https://www.moj.gov.sa/ar/Pages/News_Details.aspx?NewsID=68
http://www.oup.com/online/emailnews/
http://www.oxfordislamicstudies.com/article/opr/t125/e2114?_hi=0&_pos=2
http://vision2030.gov.sa/en/node
https://www.tadawul.com.sa/wps/portal/tadawul/markets/equities/market-watch/companies-with-accumulated-losses
https://www.tadawul.com.sa/wps/portal/tadawul/markets/equities/market-watch/companies-with-accumulated-losses
https://www.tadawul.com.sa/wps/portal/tadawul/markets/reports-%26-publications
https://www.tadawul.com.sa/wps/portal/tadawul/home
http://bog.gov.sa/ScientificContent/JudicialBlogs/Pages/default.aspx

https://www.boe.gov.sa/printsystem.aspx?lang=1&systemid=236&versionid=48,
accessed on 18/10/2015.

The  Capital Market  Authority, CMA  Regulations, available at
http://www.cma.org.sa/en/Regulations/Pages/default.aspx), accessed on 18/8/2016.

The Communications and Information Technology Commission, (CITC), matching
mobile phone numbers with ID card, available at:
http://www.citc.gov.sa/en/Pages/default.aspx, accessed on 7/2/2017.

The Economist magazine, 6 Jan 2016, Transcript: Interview with Muhammad bin
Salman, available at: http://www.economist.com/saudi_interview, accessed on
18/8/2016.

The Economist magazine, 9 Jan 2016, The Saudi blueprint, available at:
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-
dominate-its-region-and-modernise-its-economy-
same?cidl=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email, accessed on
18/8/2016.

The National Archives of the UK government, the description of the UK Companies
Act 2006, available at http://www.legislation.gov.uk/ukpga/2006/46/notes), accessed
on 10/3/2015.

The postgraduate programs in  Higher Judicial Institute, available at
http://t.co/nvyhKG74Aa

The World Factbook, the report of percentage of Muslims in each country, available at:
https://www.cia.gov/library/publications/the-world-factbook/fields/2122.html :
accessed on 2/5/2016.

Articles

Abdullah, H., and Valentine, B. (2009). Fundamental and Ethics Theories of Corporate
Governance. Euro Journals Publishing, Middle Eastern Finance and Economics,
ISSN: 1450-2889 Issue 4, 88-96.

Aggarwal, R., and Ghosh, A. (2015). Director's Remuneration and Correlation on
Firm's Performance. International Journal of Law and Management, 57(5), 373-399.

Akhtaruddin, M., and Haron, H. (2010). Board Ownership, Audit Committees’

Effectiveness, and Corporate Voluntary Disclosures. Asian Review of Accounting,
18(1), 68-82.

250


https://www.boe.gov.sa/printsystem.aspx?lang=1&systemid=236&versionid=48
http://www.cma.org.sa/en/Regulations/Pages/default.aspx
http://www.citc.gov.sa/en/Pages/default.aspx
http://www.economist.com/saudi_interview
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-dominate-its-region-and-modernise-its-economy-same?cid1=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-dominate-its-region-and-modernise-its-economy-same?cid1=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email
http://www.economist.com/news/leaders/21685450-desert-kingdom-striving-dominate-its-region-and-modernise-its-economy-same?cid1=cust/ednew/n/n/n/2016017n/owned/n/n/nwl/n/n/ME/email
http://www.legislation.gov.uk/ukpga/2006/46/notes
http://t.co/nvyhKG74Aa
https://www.cia.gov/library/publications/the-world-factbook/fields/2122.html

Al Bakr A., 2015, Challenges to Production Base Diversification in Saudi Arabia,
Economic Research Department, Saudi Arabian Monetary Agency (SAMA), Working
Paper, 4-24.

Al-Jarbou, A. (2004). Judicial Independence: Case Study of Saudi Arabia. Arab Law
Quarterly, 19(1/4), 5-54.

Almatrody, H., (2009). Employment in the Private Sector and the Graduates of Higher
Education in Saudi Arabia, Riyadh: King Saud university, 1-23. (Arabic)

Alrezin. A, (2012), '“ealudl IS &) 4aSsa corporate governance of Joint stock
companies’, Imam Muhammad Ibn Saud Islamic University, SABIC Research Chair
(23-01).

Alzeban, and Sawan. (2015). The Impact of Audit Committee Characteristics on the
Implementation of Internal Audit Recommendations. Journal of International
Accounting, Auditing and Taxation, 24, 61-71.

Ansary, A. (2008). A Brief Overview of the Saudi Arabian Legal System, Hauser
Global Law School Program, New York University School of Law, Accessible on
http://www.nyulawglobal.org/globalex/saudi_arabia.htm#a

Apostolides, N. (2007). Directors Versus Shareholders: Evaluating Corporate
Governance in the UK Using the AGM Scorecard. Corporate Governance: An
International Review, 15(6), 1277-1287.

Armour, J., Deakin, S., and Konzelmann, S. (2003). Shareholder Primacy and the
Trajectory of UK Corporate Governance. British Journal of Industrial Relations, 41(3),
531-555.

Arshad, R., Ismail, R., Noruddin, A., and Mohamad, M. (2010). Corporate Governance
Structure, Regulatory Regimes and Voluntary Disclosures. Kuala Lumpur, Malaysia:
Science and Social Research (CSSR), International Conference on Science and
Research, 5(7), 420-425.

Aste, L. (1999). Reforming French Corporate Governance: A Return to the Two-tiered
Board? George Washington Journal of International Law and Economics, 32(1), 1-72.

Baccouche, S., Hadriche, M., and Omri, A. (2014). Multiple Directorships and Board
Meeting Frequency: Evidence from France. Applied Financial Economics, 1-10.

Bainbridge, S. (2017). Corporate Directors in the United Kingdom. UCLA School of
Law, Law-Econ Research, Paper No. 17-04.

Beleya, P., Raman, G., Ramendren, C., and Nodeson, S. (2012). Independent Directors
and Stakeholders Protection: A Case of Sime Darby. International Journal of Academic
Research in Business and Social Sciences, 02(04), 422-434.

251



Berkowitz, D., Pistor, K., and Richard, J. (2003). Economic Development, Legality,
and the Transplant Effect. European Economic Review, 47(1), 165-195.

Boatright, J. (2002). Contractors as Stakeholders: Reconciling Stakeholder Theory
With the Nexus-of-contracts Firm. Journal of Banking and Finance, 26(9), 1837-1852.

Boone, A., Field, L., Karpoff, J., and Raheja, C. (2007). The Determinants of Corporate
Board Size and Composition: An Empirical Analysis. Journal of Financial Economics,
85(1), 66-101.

Brandon, D. (2010). External Auditor Evaluations of Outsourced Internal Auditors.
Auditing: A Journal of Practice and Theory, 29(2), 159-173.

Bush, T. (2005). Divided by a Common Language Where Economics Meets Law: US
Vs Non-US Financial Reporting Models, Dialogue in Corporate Governance: Beyond
the Myth of Anglo-American Corporate Governance; Institute of Chartered
Accountants in England and Wales (ICAEW), June 2005, 549-551.

Byrd, J., and Hickman, K. (1992). Do Outside Directors Monitor Managers?: Evidence
From Tender Offer Bids. Journal of Financial Economics, 32(2), 195-221.

Catasus, and Johed. (2007). Annual General Meetings—Rituals of Closure or Ideal
Speech Situations? A Dual Analysis. Scandinavian Journal of Management, 23(2),
168-190.

Cernat, L. (2004). The Emerging European Corporate Governance Model: Anglo-
Saxon, Continental, or Still the Century of Diversity? Journal of European Public
Policy, 11(1), 147-166.

Cheffins, B. (2001). History and the Global Corporate Governance Revolution: The
UK Perspective. Business History, 43(4), 87-118.

Chen, Y., Li, W, and Lin, K. (2015). Cumulative Voting: Investor Protection or
Antitakeover? Evidence from Family Firms in China. Corporate Governance: An
International Review, 23(3), 234-248.

Choudhury, B. (2014). New Rationales for Women on Boards. Oxford Journal of Legal
Studies, 34(3), 511-542.

Coles, D., and Naveen. (2008). Boards: Does One Size Fit All? Journal of Financial
Economics, 87(2), 329-356.

Cook, J., and Vernon, G. (1998). Building the Board of Directors. Nature
Biotechnology, 16 Suppl, 41-2.

Davis, J., Schoorman, F., and Donaldson, L. (1997). Toward a Stewardship Theory of
Management. The Academy of Management Review, 22(1), pp.20-47.

Dignam, A. (2007). Capturing Corporate Governance: The End of the UK Self-
regulating System. International Journal of Disclosure and Governance, 4(1), 24-41.

252



Dignam, A. and Galanis, M. (2004). Australia Inside-Out: The Corporate Governance
System of the Australian Listed Market. Melbourne University Law Review, 28, 623-
653.

Dignam, A., and Galanis, M. (2008). Corporate Governance and the Importance of
Macroeconomic Context. Oxford Journal of Legal Studies, 28(2), 201-243.

Duchin, R., Matsusaka, J., and Ozbas, O. (2010). When are Outside Directors
Effective? Journal of Financial Economics, 96(2), 195-214.

Elasrag, H., (2014). Unemployment and Job Creation in the GCC Countries, MPRA
Paper No. 54600. (Arabic)

Erik Berglof, E., and Thadden, E., (1999). The Changing Corporate Governance
Paradigm: Implications for Transition and Developing Countries, 2-30.

Fahlenbrach, R., Low, A., and Stulz. R. (2010). Why do Firms Appoint CEOs as
Outside Directors? Journal of Financial Economics, 97(1), 12-32.

Fitzsimmons, S. (2012). Women on Boards of Directors: Why Skirts in Seats aren’t
Enough. Business Horizons, 55(6), 557-566.

Fontrodona, J., and Sison, A. (2006). The Nature of the Firm, Agency Theory and
Shareholder Theory: A Critique from Philosophical Anthropology. Journal of Business
Ethics, 66(1), 33-42.

Freeman, E., and McVea, J. (2001). A Stakeholder Approach to Strategic Management.
Darden Business School Working Paper, No. 01-02.

Gao, L., and Song, S. (2008). Management Ownership and Firm Performance;
Empirical Evidence From the Panel Data of Chinese Listed Firms Between 2000 and
2004. Frontiers of Business Research in China, 2(3), 372-384.

Ghezzi, F., and Malberti, C. (2008). The Two-Tier Model and the One-Tier Model of
Corporate Governance in the Italian Reform of Corporate Law. European Company
and Financial Law Review, 5(1), 1-47.

Gillan, S. (2006). Recent Developments in Corporate Governance: An Overview.
Journal of Corporate Finance, 12(3), 381-402.

Glau,T. (2009). Lessons from Germany: Improving on the U.S. Model for Corporate
Governance. International Law and Management review, 5, 235-246.

Goergen, M., Manjon, M., and Renneboog, C. (2008). Is the German System of
Corporate Governance Converging Towards the Anglo-American Model? Journal of
Management and Governance, 12(1), 37-71.

Gregory, S. (2012). Transnational Legal Process and State Change. Law and Social
Inquiry: Journal of the American Bar Foundation, 37, 2-52.

253


javascript:WinOpen(241437);

Guest, P. (2009). The Impact of Board Size on Firm Performance: Evidence from the
UK. The European Journal of Finance, 15(4), 385-404.

Habib, A. (2012). Islamic Law, Investors' Rights and Corporate Finance. Journal of
Corporate Law Studies, 12(2), 367-392.

Hanson, M. (1987). The Influence of French Law on the Legal Development of Saudi
Arabia. Arab Law Quarterly, 2(3), 272-291.

Heemskerk, E., and Fennema, M. (2014). Women on Board: Female Board
Membership as a Form of Elite Democratization. Enterprise and Society, 15(2), 252-
284.

Heracleous, L., and Lan, L. (2012). Agency Theory, Institutional Sensitivity, and
Inductive Reasoning: Towards a Legal Perspective. Journal of Management Studies,
49(1), 223-2309.

Hill, C., and Jones, T. (1992). Stakeholder- Agency Theory. Journal of Management
Studies, 29(2), 131-154.

Hillman, A., and Dalziel, T. (2003). Boards of Directors and Firm Performance:
Integrating Agency and Resource Dependence Perspectives. The Academy of
Management Review, 28(3), 383-396.

Hopt, K., and Leyens, P. (2004). Board Models in Europe — Recent Developments of
Internal Corporate Governance Structures in Germany, the United Kingdom, France,
and Italy. European Company and Financial Law Review, 1(2), 135-168.

Hossain, M., Lim, C., and Tan, P. (2010). Corporate Governance, Legal Environment,
and Auditor Choice in Emerging Markets. Review of Pacific Basin Financial Markets
and Policies, 13(1), 91-126.

Idensohn, K., (2010). The Regulation of Shadow Directors. SA Mercantile Law
Journal, 22(3), 326, 345.

Jeffers, E. (2005). Corporate Governance: Toward Converging Models? Global
Finance Journal, 16(2), 221-232.

Jiraporn, P., Kim, Y., and Davidson, W. (2008). Multiple Directorships and Corporate
Diversification. Journal of Empirical Finance, 15(3), 418-435.

Johnson, S., Schnatterly, K., and Hill, A. (2013). Board Composition Beyond
Independence: Social Capital, Human Capital. Journal of Management, 39(1), 232-262.

Jurgens, U., and Rupp, J. (2002). Working Paper - The German system of corporate
governance: characteristics and changes. Social Science Research Center Berlin
(WzB), No. FS 11 02-203.

254


http://journals.co.za/content/journal/ju_samlj
http://journals.co.za/content/journal/ju_samlj

Karl, D. (1991). Islamic Law in Saudi Arabia: What Foreign Attorneys Should Know.
The George Washington Journal of International Law and Economics, 25(1), 131-170.

Keay, A. (2010). Stakeholder theory in Corporate Law: Has it Got what it Takes?
Richmond Journal of Global Law and Business, 9(3), 249-300.

Keay, A. (2011). Good Faith and Directors' Duty to Promote the Success of their
Company. (United Kingdom). The Company Lawyer, 32(5), 138-143.

Kiel, G., and Nicholson, G. (2003). Board Composition and Corporate Performance:
How the Australian experience informs contrasting theories of corporate governance.
Corporate Governance: An International Review, 11(3), 189-205.

Lan, L., and Heracleous, L. (2010). Rethinking Agency Theory: The View from Law.
Academy of Management Review, 35(2), 294-314.

Larkin, M., Bernardi, R., and Bosco, S. (2013). Does Female Representation on Boards
of Directors Associate with Increased Transparency and Ethical Behavior? Accounting
and the Public Interest, 13(1), 132-150.

Layish, A. (1987). Saudi Arabian Legal Reform as a Mechanism to Moderate Wahhabi1
Doctrine. Journal of the American Oriental Society, 107(2), 279-292.

Lee, J. (2012). Regulatory Regimes and Norms for Directors’ Remuneration: EU, UK
and Belgian Law Compared. European Business Organization Law Review, 13(4), 599-
637.

Linck, J., Netter, J., and Yang, T. (2008). The Determinants of Board Structure. Journal
of Financial Economics, 87(2), 308-328.

Lickerath-Rovers, M., and De Bos, A. (2011). Code of Conduct for Non-Executive and
Supervisory Directors. Journal of Business Ethics, 100(3), 465-481.

Mainardes, E., Alves, H., and Raposo, M. (2011). Stakeholder Theory: Issues to
Resolve. Management Decision, 49(2), 226-252.

Maria, S., and Alves, G. (2011). The Effect of the Board Structure on Earnings
Management: Evidence from Portugal. Journal of Financial Reporting and Accounting,
9(2), 141-160.

Martin, L., Warren-Smith, 1., Scott, J., and Roper, S. (2008). Boards of directors and
gender diversity in UK companies. Gender in Management: An International Journal,
23(3), 194-208.

Martinez-Blasco, M., Garcia-Blandon, J., and Argiles-Bosch, M. (2015). Does the
Informational Role of the Annual General Meeting Depend on a Country’s Legal
Tradition? Journal of Management and Governance, 19(4), 849-873.

255



Mathisen, G., Ogaard, E., and Marnburg, T. (2013). Women in the Boardroom: How
Do Female Directors of Corporate Boards Perceive Boardroom Dynamics? Journal of
Business Ethics, 116(1), 87-97.

McCann, M., and Wheeler, S. (2011). Gender Diversity in the FTSE 100: The Business
Case Claim Explored. Journal of Law and Society, 38(4), 542-574.

Mihret, Dessalegn Getie, and Admassu, Mengistu Amare. (2011). Reliance of External
Auditors on Internal Audit Work: A Corporate Governance Perspective. International
Business Research, 4(2), 67-79.

Mullineux, A. (2010). Is There an Anglo-American Corporate Governance Model?
International Economics and Economic Policy, 7(4), 437-448.

Noonan, C., and Watson, S. (2006). The Nature of Shadow Directorship: Ad Hoc
Statutory Intervention or Core Company Law Principle? The Journal of Business Law,
763-798.

Olubukunola, O., and Stephen, O. (2011). The Role of Non-Executive Directors in the
Profitability of Banks: A Study of Universal Banks in Nigeria. International Journal of
Business and Management, 6(2), 248-257.

Pass, C. (2004). Corporate Governance and the Role of Non-Executive Directors in
Large UK Companies: An Empirical Study. Corporate Governance, 4(2), 52-63.

Petrin, M. (2015). Executive Compensation in the UK: Past, Present, and Future. The
Company Lawyer, 36(7), 196-204.

Porta, R., Lopez-de-Silanes, F., Shleifer, A., and Vishny, R. (1998). Law and Finance.
Journal of Political Economy, 106(6), 1113-1155.

Porta, R., Lopez-de-Silanes, F., Shleifer, A., and Vishny, R. (2000). Investor protection
and corporate governance. Journal of Financial Economics, 58(1), 3-27.

Ron, K., and John, T. (2011). An Exploration of Stewardship Theory in a Not-for-Profit
Organisation. Accounting Forum, 35(4), 275-284.

Rose, J., Mazza, C., Norman, C., and Rose, A. (2013). The Influence of Director Stock
Ownership and Board Discussion Transparency on Financial Reporting Quality.
Accounting, Organizations and Society, 38(5), 397-405.

Rupp, J., and Jurgens, U. (2002). The German System of Corporate Governance:
Characteristics and Changes. FS 11, 02-203.

Samat, N., and Ali, H. (2015). A Legal Perspective of Shareholders’ Meeting in the
Globalised and Interconnected Business Environment. Procedia - Social and
Behavioral Sciences, 172, 762-769.

Sfeir, G. (1988). The Saudi Approach to Law Reform. The American Journal of
Comparative Law, 36(4).

256



Shleifer, A., and Vishny, R. (1997). A Survey of Corporate Governance, Journal of
Finance, 52(2), 737-783.

Siems, M. and Alvarez-Macotela, O. (2017). The G20/OECD Principles of Corporate
Governance 2015: A Critical Assessment of their Operation and Impact. Journal of
Business Law, 4, 310-328.

Spamann, H. (2009). Contemporary Legal Transplants: Legal Families and the
Diffusion of (Corporate) Law. Brigham Young University Law Review, (6), 1813-1877.

Staff of International Monetary Fund, (2014). Labor Market Reforms to Boost
Employment and Productivity in the GCC, International Monetary Fund.

Tamanaha, B. (2008). Understanding Legal Pluralism: Past to Present, Local to Global.
Sydney Law Review, 30(3), 375-411.

Terjesen, S., and Singh, V. (2008). Female Presence on Corporate Boards: A Multi-
Country Study of Environmental Context. Journal of Business Ethics, 83(1), 55-63.

Treadwell, D. (2006). The Role of the Non-Executive Director: A Personal View.
Corporate Governance, 6(1), 64-68.

Vafeas, N. (1999). Board Meeting Frequency and Firm Performance. Journal of
Financial Economics, 53(1), 113-142.

Vafeas, N., and Theodorou, E. (1998). The Relationship Between Board Structure and
Firm Performance in the UK. The British Accounting Review, 30(4), 383-407.

Valderrama, 1. (2004). Legal Transplants and Comparative Law. International Law
Journal, 1(2), 261-276.

Villiers, C. (2010). Achieving Gender Balance in the Boardroom: Is it Time for
Legislative Action in the UK? Legal Studies, 30(4), 533-557.

Weisbach, M. (1988). Outside Directors and CEO Turnover. Journal of Financial
Economics, 20(1-2), 431-460.

Wenjia, Y. (2015). Cumulative Voting: In the US (Declining), in China (Rising) and
the EU (Not-Adopted). European Company and Financial Law Review, 12(1), 79-109.

Williams, R. (2003). Women on Corporate Boards of Directors and their Influence on
Corporate Philanthropy. Journal of Business Ethics, 42(1), 1-10.

Xi, C., and Chen, Y. (2014). Does Cumulative Voting Matter? The Case of China: An
Empirical Assessment. 15(4), 585-613.

Yermack, D. (1996). Higher Market Valuation of Companies with a Small Board of
Directors. Journal of Financial Economics, 40(2), 185-211.

257



Zhao, A., and Brehm, A. (2011). Cumulative Voting and the Conflicts Between Board
and Minority Shareholders. Managerial Finance, 37(5), 465-473.

Saudi Legislation

Basic Law of Governance 1992 in the Kingdom of Saudi Arabia.
The Corporate Governance Regulations 2006 in the Kingdom of Saudi Arabia.

The Corporate Governance Regulations 2017 in the Kingdom of Saudi Arabia.

The Judicial Board, the Royal Decree in 1927 and the Judicial Board declaration,
available at: https://www.scj.gov.sa/about, accessed on 18/8/2016.

The Law of Companies 1965 in the Kingdom of Saudi Arabia.
The Law of Companies 2015 in the Kingdom of Saudi Arabia.

The Law of the Board of Grievances 2007 in the Kingdom of Saudi Arabia.
The Law of the Council of Ministers 1993 in the Kingdom of Saudi Arabia.

The Law of the Judiciary 2007 in the Kingdom of Saudi Arabia.
The Law of the Shura Council 1992 in the Kingdom of Saudi Arabia.

The resolution number (423) of Minister of Commerce in Saudi Arabia, dated
7/1/1998.

The royal decree number M/30 on 31.7.2003.
The royal decree number M/78 on 1.10.2007.
The royal decree number mb/5387 on 25.5.2005.

The royal decrees number, a/159 on 29.4.2015, a/68 and a/70 on 29.1.2015.

The UK Legislation

Small Business, Enterprise and Employment Act 2015.

The Companies Act 2006.

The Company Directors Disqualification Act 1986.

258


https://www.scj.gov.sa/about

The Enterprise and Regulatory Reform Act 2013

The Equality Act 2010

The UK Corporate Governance Code 2016.
The UK Insolvency Act 1986.

The Work and Families Act 2006

Cases

Byng v London Life Assurance [1990] 1 Ch 170.

Caparo Industries plc. v. Dickman [1990] 2 AC 605.

Cobden Investments Ltd v RWM Langport Ltd [2008] EWHC 2810 (Ch).
Customs and Excise v Barclays Bank Plc [2006] UKHL 28.

Extrasure Travel Insurance Ltd v Scattergood [2003] 1 BCLC 598.
Howard Smith Ltd v Ampol Petroleum [1974] AC 821.

James McNaughton Paper Group v Hicks [1991] 1 All ER 134.

Lucas v Dicker [1880] 6 QBD 84.

Mid Density Developments Pty Ltd v Rockdale Municipal Council [1993] 116 ALR
460.

Neptune (Vehicle Washing Equipment) Ltd v Fitzgerald (No2) [1995] BCC 1000.
Olifent v Australian Wine Industries Ltd [1996] 14 ACLC 510.

Primlake Ltd (in liquidation) v Matthews Associates and others [2006] EWHC 1227
(Ch).

Re Dalton [1963] Ch 336.
Re Hydrodan (Corby) Ltd [1994] 2 BCLC 180 (ChD)

Re Kaytech International plc: Secretary of State for Trade and Industry v Kaczer &
Others [1999] 2 BCLC 351 (CA)

Re Smith and Fawcett Ltd [1942] Ch 304.

259



Re Tasbian Ltd (No 3) [1993] BCLC 297 (CA)

Re Unisoft Group Ltd (No 3) [1994] 1 BCLC 609

Re Walt Disney Co. Derivative Litigation [2006] 906 A 2d 27.

Re West Coast Capital (LIOS) Ltd [2008] CSOH 72.

Regentcrest plc v Cohen [2002] 2 BCLC 80.

Secretary of State for Trade and Industry v Becker [2003] 1 BCLC 555

Secretary of State for Trade and Industry v Deverell [2001] Ch. 351.36.

Shuttleworth v Cox Bros & Co (Maidenhead) Ltd [1927] 2 KB 9.

Simtel Communications Ltd v Rebak [2006] EWHC 572 (QB).

Smithton v Naggar [2014] EWCA Civ 939.

The decision number 5/L/D1/2005 in 2006 of the Committee for the Resolution of
Securities Disputes about the prosecution of a shareholder who claim that the
company sold his shares without his permission, the committee decided that this case

is outside its jurisdiction.

The decision of the Committee for the Resolution of Securities Disputes on
09/02/2017 against Mohammad Al Mojil Group Company available at:
http://cma.org.sa/en/News/Pages/CMA_N_2182.aspx, accessed on 18/8/2016.

Ultraframe (UK) Ltd v Fielding & Ors [2005] EWHC 1638 (Ch).
West Bromwich Albion v El Safty [2006] EWCA Civ 1299.

Westpac v Bell Group [2008] WASC 2309.

Reports

Cadbury, A. (1992). Report of the Committee on the Financial Aspect of Corporate
Governance. Gee (a division of Professional Publishing Ltd).

Capital Market Law 2003 in the Kingdom of Saudi Arabia.

General Authority for statistics in Saudi Arabia, (2015). The annual report 2015,
available at: http://stats.sharedt.com/en/3084, accessed on 18/8/2016.

General Authority for statistics in Saudi Arabia, (July 2016). Saudi Arabia's exports of
goods and non-oil imports in January 2016.

260



Hampel, R. (1998). Committee on Corporate Governance. Final report. London: Gee.

Higgs, D. (2003). Review of the Role and Effectiveness of Non-Executive Directors.
The Department of Trade and Industry.

Ministry of Finance of Saudi Arabia, (2015). Ministry of Finance Statement About the
National Budget for 2016, available at
https://www.mof.gov.sa/en/docslibrary/Budget/Documents/2016.pdf, accessed on
18/8/2016.

Ministry of Justice, documents number 37/19/2104 and 37/19/2105 in 21.3.2016,
available at:  https://www.moj.gov.sa/ar/Pages/News_Details.aspx?NewsID=68,
accessed on 18/8/2016.

Organisation for Economic Co-operation and Development. (2004). OECD Principles
of Corporate Governance, OECD Publications Service.

Organisation for Economic Co-operation and Development. (2015). G20/OECD
Principles of Corporate Governance, Paris: OECD Publishing, at p.2.

Saudi Arabian Monetary Agency, (2016). Financial Stability Report 2016, available at
http://www.sama.gov.sa/en-
US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Re
port%202016_en.pdf , accessed on 18/8/2016.

Saudi Capital Market Authority, Investing in the Stock Market, Capital Market
Authority  publications, Investor ~Awareness Guidebooks, Available at:
http://cma.org.sa/En/Documents/IA/Booklet_2.pdf, accessed on 18/8/2016.

Saudi Stock Exchange (Tadawul), Weekly Stock Market Ownership and Trading
Activity  Report, Week Ending 18 August 2016. Available at:
https://www.tadawul.com.sa/wps/wcm/connect/66aeb048-f719-479c-b002-
c5962c5ac08f/3.+Weekly+Trading+and+Ownership+By+Nationality+Report+4-18-
2016.pdf?MOD=AJPERES, accessed on 18/8/2016.

The CMA announcement on the Issuance of a Final Decision by The Committee for the
Resolution ~ of  Securities  Disputes on  09/02/2017  available at:
http://cma.org.sa/en/News/Pages/CMA_N_2182.aspx, accessed on 18/8/2016.

The Operational Mechanism of Judicial law, available at the official website of
Supreme Judicial Council: https://iservices.scj.gov.sa:9113/home/pdflist) , accessed on
18/8/2016.

The World Bank, February 2009, Report on the Observance of Standards and Codes
(ROSC), Country Assessment, Kingdom of Saudi Arabia.

261


https://www.mof.gov.sa/en/docslibrary/Budget/Documents/2016.pdf
https://www.moj.gov.sa/ar/Pages/News_Details.aspx?NewsID=68
http://www.sama.gov.sa/en-US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.pdf
http://www.sama.gov.sa/en-US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.pdf
http://www.sama.gov.sa/en-US/EconomicReports/Financial%20Stability%20Report/Financial%20Stablity%20Report%202016_en.pdf
http://cma.org.sa/En/Documents/IA/Booklet_2.pdf
https://www.tadawul.com.sa/wps/wcm/connect/66aeb048-f719-479c-b002-c5962c5ac08f/3.+Weekly+Trading+and+Ownership+By+Nationality+Report+4-18-2016.pdf?MOD=AJPERES
https://www.tadawul.com.sa/wps/wcm/connect/66aeb048-f719-479c-b002-c5962c5ac08f/3.+Weekly+Trading+and+Ownership+By+Nationality+Report+4-18-2016.pdf?MOD=AJPERES
https://www.tadawul.com.sa/wps/wcm/connect/66aeb048-f719-479c-b002-c5962c5ac08f/3.+Weekly+Trading+and+Ownership+By+Nationality+Report+4-18-2016.pdf?MOD=AJPERES
https://iservices.scj.gov.sa:9113/home/pdflist

UK Parliament Business, Energy and Industrial Strategy Committee. (2017). Business,
Energy and Industrial Strategy Committee 3rd Report. Corporate Governance Volume
1. Report, HC 702.

United Kingdom: Government launches Review of Corporate Governance. (2016,
November 30). Mena Report, available at:
https://www.gov.uk/government/consultations/corporate-governance-reform, accessed
on 7/2/2017.

262


https://www.gov.uk/government/consultations/corporate-governance-reform

