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Hermann Cohen’s “neo-Kantian” critique of capitalism is primarily ethical. It is anchored 

in the principle that social relations must include people as ends in themselves, never 

merely as means. But Cohen draws on law to exemplify such inclusion: artificial legal 

persons such as cooperatives incorporate members as free and equal. I criticise Cohen for 

downplaying the constraints involved and, further, for only gesturing toward the role of 

law in capitalism. Kantian principles, if not Kant’s own views, can help address these 

flaws. I suggest that the form of capitalism rests on money, employment, and another sort 

of legal person, the business corporation. 

 

Capital demands that we dissolve the difference between thing and person as a [mere] prejudice. 

– Hermann Cohen (609)1 

Law hews to all the forms and deformations created by the obligation of labour. Capital is the 

great inventor; law must build the catacombs in which it buries itself. – Hermann Cohen (610) 

 

1. Introduction 

Many authors see Kant as uncritical of market relations and even capitalism. His formal account 

of the just legal order emphasises individual rights2 to property and contract; it shows little concern 

for material inequalities. This article considers the response of a leading ‘neo-Kantian’, Hermann 

Cohen. In his commanding Ethics of Pure Will (1904), Cohen invokes Kant’s ethical principles for 

socialist ends. Capitalism, he argues, fails to respect workers as ends in themselves, using them 

merely as means. 

My moral sympathies are with Cohen: I agree that Kant’s principles call for a critical attitude to 

systematic inequalities in wealth – above all, if these inequalities involve powers to use people as 

mere means. While Cohen’s account is suggestive, however, I argue that it suffers serious flaws; 

we can remedy these by drawing on some aspects of Kant’s approach, as well as a central aspect 

of Cohen’s. 
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More specifically, Cohen’s reservations concerning Kant’s account of right lead him to downplay 

its fundamental materialism: that right is essentially coercive. I suggest that the Doctrine of Right 

offers critics of capitalism more than Cohen allows, because Kant insists on this most brutal 

material reality: coercion. When they are rightful, legal relations bring coercion within the rational 

structure of human interaction. Equally, this gives us compelling reasons to critique legal 

structures: are they fully rightful, or do they give some people more coercive authority than others? 

Following the same logic, I also criticise Cohen for invoking legal ideas without appreciating their 

material implications. Rather than Kant’s ‘fact of reason’, Cohen invokes the following ‘fact’ of 

jurisprudence. As a legal person, a cooperative (Genossenschaft) can incorporate individuals as 

free and equal members. For Cohen, this legal idea provides ethics with a worldly point of reference 

– unlike Kant’s ‘kingdom of ends’. From a Kantian perspective, however, Cohen’s figure is also 

unworldly. It downplays the exclusions and constraints involved in any actual legal person, be it a 

cooperative or trade union, a business corporation or a state.3 At the same time, Cohen’s ‘fact’ 

invites an important question: what role do legal persons play in capitalism? 

On the interpretation offered here, capitalist legal structures lend authority not only to individual 

property owners. They also grant legal power to capital. Beyond individual property, capitalism 

rests on money, employment, and a specific sort of legal person: the business corporation. To see 

the resulting form is to see why capitalism is unjust. It betrays Kant’s animating principle of equal 

freedom; it thereby commits the wrongs Cohen alleges in my first epigraph: it invests things with 

legal agency; it allows many people’s use as mere means. 

2. Scepticism about Kant’s formalism 

On one view, Kant’s emphasis on the form of legal relations can never be adequate to the realities 

of capitalism – and especially not its most exploitative forms. I have mentioned Kant’s unconcern 

with material inequality. Most starkly, he writes: 

this thoroughgoing [formal – GW] equality of individuals within a state, as its subjects, is quite 

consistent with the greatest [material – GW] inequality in terms of the quantity and degree of their 

possessions, whether in physical or mental superiority over others or in external goods… the 

welfare of one is very much dependent upon the will of another (that of the poor on the rich)… 

thus one serves (a day labourer) and the other pays him, and so forth. (8:291f)4 

Worse, Kant heaps formal insult on material injury. On his view, many people should be merely 

‘passive’ citizens. Formally, everyone is a legal subject, hence neither slave nor serf. But this does 

not mandate equal citizenship. A ‘shop clerk, a day labourer, or even a barber’ (8:295n), not to 

mention women and servants: all are dependent on others. So they should not enjoy the rights of 

‘active’ citizens: legal action and political participation (6:314f). We may doubt whether Kant 

would have been more generous to nineteenth century factory workers. 
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Hence, Kant’s formalism seems not merely blind to material inequality. It sees it in order to 

disqualify many people from full citizenship. Twice over, material factors undercut Kant’s promise 

of equal external freedom. As Cohen puts it, ‘Kant did not exercise that free, unbiased, sovereign 

criticism of positive law that gives his transcendental criticism its true life and its powerful 

fruitfulness’ (1910: 399, as cited by Widmer 2024a: 76). 

In the face of these betrayals, the obvious response is to insist, first, on the importance of equal 

civic rights and, second, on the material realities. The first battle was still on-going when Cohen 

wrote: women were passive citizens; German men’s civic status differed with their taxation class. 

Cohen argued for equal, universal voting rights in a short essay published in the same year as Ethik 

des reinen Willens (1928 [1904]; see also 518f). 

Second, if formal equality masks injustice, we should look to the material realities it hides.5 Even 

granted equal civic rights, labourer and factory owner enjoy quite different rights and duties: to 

live, the labourer must submit to the owner’s terms. Law functions as a tool for the wealthy; the 

worker becomes a mere means for the factory owner (320f, 611; also 1889: 139; 1910: 280ff, 326f). 

In Cohen’s potent formulation: when the labourer’s actions are dictated by the factory owner, not 

by the labourer himself, this violates the worker’s status as a unified ethical personality and end in 

himself. Material inequality turns formal equality into an ideological mask; worse, it tears the 

labourer in two (604f). 

Like Cohen and many other readers, I find Kant’s unconcern with material inequality deeply 

troubling; still worse, that he cements it with the formal category of passive citizenship. I admire 

Cohen’s determination to use Kant’s thought creatively, to resist realities that Kant wrongly 

endorsed (the day labourer’s servitude, the poor person’s dependency, many people’s second-class 

citizenship) or never witnessed (the vast, grinding brutality of nineteenth century capitalism). 

However, I will argue that Cohen’s ethical critique is too gestural, and that we can take more from 

Kant’s formal account of right than Cohen allows. Kant’s account can deepen Cohen’s ethical 

critique by revealing the legal form of capitalism – not least, if we follow an important clue at the 

centre of Cohen’s own theorising: the idea of legal personhood. The resulting legal form betrays 

both Cohen’s ethical emphasis on humanity as an end in itself and Kant’s formal principle of equal 

freedom. 

Kant summarises his emphasis on legal form as follows: ‘the pure doctrine of right… concerns 

only what is formal about a faculty of choice that is to be limited in its external relations according 

to laws of freedom, regardless of any end (as its matter)’ (6:375). The last clause brackets even the 

most basic ‘ends’ of living beings – not least, our need for subsistence. The focus on the ‘form’ of 

private property brackets all inequalities in holdings (that is, the ‘matter’ of these rights).  

Still, Kant’s account has a material basis: ‘limit[s] in… external relations’ – or in other words, the 

power to coerce. Reason itself says that coercive limits are fundamental to right: 
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the universal law of right: so act externally that the free use of your choice can coexist with the 

freedom of everyone in accordance with a universal law… reason says only that freedom is 

limited to those conditions in conformity with the idea of it and that it may also be actively limited 

by others [i.e. through coercively enforced laws – GW]… (6:231, bold is my emphasis) 

In other words, Kant brings might within right. ‘Might makes right’ on the condition that might 

upholds the principle of right: that no one may exercise greater power to bind others, regardless of 

‘physical or mental superiority over others or [superiority] in external goods’ (8:291). This cannot 

be the whole story: as we have seen, Kant grants greater civic rights to just a few people; 

‘superiority in external goods’ (money, factories, the bare means of subsistence) has decisive 

effects on people’s lives and relationships. Nonetheless, Kant’s account is not merely formal: the 

authorisation to coerce belongs to the form; positive law institutionalises this. 

3. Cohen’s ideal ‘legal person’ 

Cohen takes a different approach. Coercion, he says, ‘has not grown on the ground of 

transcendental freedom… Coercion forms, both logically and ethically, the end of reason’ (1910: 

395ff). Cohen knows that actual states use force, of course; even the ideal state must punish (373ff). 

Unlike Kant’s ideal of the just state, however, Cohen’s two central ideals have no conceptual 

relation to force. 

First, Cohen emphasises the importance of social relations that uphold ‘humanity’, understood as 

people’s capacity for moral agency (1910: 274; Widmer 2024b: 615f). Cohen’s Ethics of Pure Will 

argues that the will is pure by virtue of its fellowship with others, its ethical orientation to every 

person’s status as end in themselves (185ff). As against the formalism of Kant’s moral theory – 

that is, Kant’s insistence on the formal quality of the moral law, and not only of legal rights – 

Cohen emphasises the substantive end of each person’s humanity (320ff). Cohen’s ‘ethical 

socialism’ condemns capitalism for treating ‘the difference between thing [that which is merely a 

means] and person [as end in themselves] as [mere] prejudice’ (609). On this point, I think every 

Kantian must accept Cohen’s claim. Notwithstanding its formal aspects, Kant’s moral theory is 

anchored in humanity; to confuse persons and things is to betray morality at its root. If social and 

economic relations systematically treat many people merely as means, we are duty-bound to 

challenge and change them. 

Second, the pure will is not bound to others by communal belonging – not by affection or family 

ties, ethnic belonging or cultural affiliation, nor by attachments that expand as they encounter 

outsiders and strangers. 6  Rather, Cohen’s ‘transcendental method’ 7  turns to an idealised 

jurisprudence, whereby people are incorporated into a single ‘legal person’: a Genossenschaft 

(fellowship or cooperative) or rightful state (e.g. 224f). This upholds their capacity to pursue their 

own ends. But it also transforms them by clarifying the task of moral agency (237, 338f): each 
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must recognise the claims and moral agency of every other member, regardless of similarities or 

differences; just as law demands that we recognise every person as a bearer of rights, regardless of 

specific bonds or affiliations. For this reason, ‘the term “moral person” is used for the “legal 

person”’ (236; see also 249). Cohen calls his method ‘transcendental’ because it concerns what 

makes possible this ‘Faktum’ (227f) of pure jurisprudence: a unified moral world or ‘Allheit’ (231 

and passim). For Cohen, this approach overcomes Kant’s individualistic focus on maxims and 

appeals to conscience (thus the notorious ‘Faktum’ of reason: 5:47, 55; cf. 1910: 255f). It also 

leaves behind the Christian otherworldliness and paternalism that Cohen finds in Kant’s kingdom 

of ends (4:433f) – a ‘transcendent shepherd-world’, as Cohen cruelly dubs it (28).8 

Cohen’s moral turn to legal personhood is intriguing and provocative. I will dwell on both aspects 

below. But let me note one provocative omission straightaway. Republicanism is the political 

theory of how citizens might constitute a single legal person: the body politic or ‘public thing’ that 

constitutes the freedom of each. Cohen makes just one glancing reference, and then only to Roman 

antiquity (324). This omission is remarkable since it bears on all Cohen’s key points of reference: 

the unifying moral or legal person, Kant, and socialism. Cohen knew well that Kant sees the state 

as a ‘moral person’ (6:274, 6:343) and that this ‘person’ must be republican (1910: 448f, 536f). 

Cohen should also have been aware of intense contemporary debates among socialists about 

republican ideas (see e.g. Leipold 2024). That is to say: Cohen sets aside a key political resource 

for understanding how people might be unified as free and equal. 

Instead, Cohen refers to the ‘pure form’ of the Genossenschaft, as developed in the German legal 

tradition. He especially relies on Heusler’s Institutionen des deutschen Privatrechts (1885) – that 

is, the institutions of private law, rather than those of public and political life.9 Cohen pictures a 

fellowship or cooperative (Genossenschaft) whose members have equal rights to knowledge and 

participation; where property serves communal ends rather than selfish ones (229ff). This is not 

meant as a blueprint for reform, nor as a ‘“solution” to the problem of how to achieve unified 

ethical subjectivity’ (Hollander 2021: 46). Rather, it represents an inspiration for political 

struggles: only actual political engagement can decide how or in what form cooperatives or other 

associations might challenge current injustice. Still, just by its nature, the Genossenschaft has two 

features that trouble Cohen’s notion of ethical unity or Allheit. Its membership is bounded: that is, 

it excludes. It must involve government: even a self-governing fellowship imposes duties and must 

reckon with disputes. 

As regards the public realm, Cohen also offers this legal person as an inspiration for the rightful 

state: the Rechtsstaat incorporates all citizens, uniting the free choice of one person with that of 

others (269). Again, this is not meant as a political blueprint. Cohen’s aim, instead, is to help us 

gain insight into ‘immoral prescriptive concepts manifested in legal laws’ (Widmer 2024a: 78): the 

injustice of unequal voting rights (518f; 1928 [1904]), for example, or capitalist economic relations. 

Cohen’s concern remains the never-to-be-completed political task of giving form to ethical ideals, 
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as we seek to overcome the injustices of actual historical constellations. Still, the state as legal 

person shares those awkward features of the Genossenschaft. However republican or democratic 

or socialist, every state must impose policies over many disagreements. Its membership and 

jurisdiction are bounded; it excludes. 

Cohen is not unaware of these limits. In particular, Cohen interprets ‘love of neighbour’ so as to 

overcome the problem of inclusion/exclusion. He draws on Leviticus 19:34: ‘The stranger shall be 

to you as the native-born’ (214f; Hollander 2021: 199ff). Which is to say: love of neighbour is love 

of human beings; the pivotal figure is not the neighbour, nor someone who is already a fellow in 

any given Genossenschaft. Instead, it is the ‘stranger’, who must be treated as a member and not 

as a stranger. Hollander puts the point beautifully: ‘The “stranger” is no exception for Cohen, no 

interruption of the native-born, territorial order; rather, it bespeaks the possibility of political and 

ethical action as such’ (2021: 260). Seen in this way, the Cohen-ite legal person represents ‘an 

open-ended task’ (ibid: 54). Nonetheless, the task is inherently demanding, and demanding on both 

sides. Members are not just rights-holders: they must also fulfil duties. To the extent that the non-

member has a choice in the matter, it is between exclusion or the scheme of government which 

brings members together. 

When Cohen calls Kant’s kingdom of ends a ‘transcendent shepherd-world’ (28), he faults it for 

Christian other-worldliness, for floating above actual economic and legal arrangements. As Kant 

himself says, it is ‘only an ideal’ (4:433). However, Cohen’s own figure is open to similar criticism. 

Cohen emphasises the moral power of legal personality: mutual recognition and fellowship orient 

our moral agency toward Allheit, transcending natural bonds such as kinship or ethnicity. But he 

sidelines the uncomfortable features of actual legal persons: by their nature, they involve limits and 

constraints. Kant’s kingdom of ends and Cohen’s ethical jurisprudence both promise to incorporate 

every person as an end in themselves. But neither corresponds to any worldly reality; neither shows 

how people can overcome the exclusions and constraints involved in even the most egalitarian 

association. 

This is not to disagree with Cohen’s insistence on the social relevance of Kant’s ethical principles, 

nor Cohen’s reservations about Kant’s supposedly rightful state. If morality ‘really is of this world’ 

(394), then social relations and legal arrangements must recognise people as ends in themselves. 

At the same time, I have raised one reservation and hinted at another. Cohen offers his ideal legal 

person as a reference point for concrete historical struggles rather than an institutional blueprint. 

Still, any responsible ideal must also reckon with human finitude – manifest here as the limits, 

conflicts and constraints inherent in actual legal persons. Second, while Cohen is right to challenge 

Kant’s acceptance of material inequalities, Cohen is also too quick to focus on them. He gestures 

to other aspects of law, but never explains their role. Most notably, he omits the role of legal persons 

in capitalism, despite his own focus on legal personhood. 
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In response, I would like to return to Kant’s legal ‘formalism’,10 and to highlight its materialism. 

Of course, ‘formal’ sounds abstract and immaterial. But Kant’s starting point is external freedom, 

whose contrary is the most brutal material factor of all: coercion. Kant could hardly foresee modern 

capitalism, neither its legal forms nor its material exploitations. If he had, perhaps he would have 

spoken for privilege rather than principle. Nonetheless, I suggest that Kant – or at least, the first 

principles of his legal thought – can help us make out the unjust form of capitalism, which 

structures the material inequalities that Cohen decries. Following Cohen’s own pointers, I will 

suggest that this form has three central elements: money, employment, and a specifically capitalist 

form of legal personhood. Together, these betray freedom and equality, legally and coercively. 

4. The form of capitalism: money, workers, capital 

It was a frequent refrain among the neo-Kantian socialists, that the labourer is reduced to a thing – 

a mere means, with use value only. As Cohen stresses, this contradicts the basic principle of Kant’s 

ethics: that each person is an end in themselves (e.g. 320). 

Alongside this devaluation of the person, capital personifies property. As Cohen puts it: 

With capital, property loses the impersonal character otherwise attached to it, which presents the 

contradiction between thing and person. Capital seems no longer to be merely a thing; it becomes 

a person, for it acts like a person. Just as the owner employs the worker to produce labour by 

providing him with his working existence, so capital is apparently capable of such production in 

and of itself. (609) 

But Cohen does not explain how this happens. He stresses unequal rights to productive resources 

and unequal bargaining positions, as well as rights to bequeath and inherit property. He emphasises 

the role of contract – above all, contracts of employment (more below). He stresses the role of 

money (more in a moment). Further, he claims that law plays an essential role in all of this. Still, 

to go beyond moral denunciation, we should say more about the role that law plays. 

4.1 Money 

Cohen recognises that money is essential to capitalism. It is, he says, the perfect ‘idealisation’ of 

property (608). Cohen claims that this idealisation would be impossible without law (609). But he 

does not explain why. To justify the claim, we need to know how law enters the matter. 

Kant’s own comments are also brief, indeed flawed.11 But they contain an insight missed by Cohen. 

Kant acknowledges the everyday function of money – the ‘universal means by which human beings 

exchange their industriousness with one another’ (6:287; also 7:274). But he also points to money’s 

legal and political basis: the state’s power to tax (6:288).12 
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In this, Kant prefigures modern state theories of money. Money has currency because it is units of 

‘sovereign debt’.13 Every British bank note illustrates: the sovereign ‘promise[s] to pay the bearer 

on demand the sum of…’. In other words, if you own a £10 note, the state has a £10 debt toward 

you. This claim is hard to make sense of.14 It certainly sounds peculiar if you focus on the everyday 

features of money: it is scarce (608); it facilitates market exchanges by placing commensurable 

values on disparate forms of property (thus Cohen’s ‘idealisation’). 

As the name suggests, a state theory of money draws attention to the legal-coercive structure 

underlying these familiar features. To describe money as ‘sovereign debt’ suggests that the state 

owes a debt to its citizens – or at least, to citizens who hold money. This may sound no more 

tangible than the state as social contract. However, it has a key practical implication. 

When the state imposes taxes, it places citizens in debt. How should citizens meet this newly coined 

debt? In just the same way that two IOUs cancel each other out: you return tokens of the debt that 

the state owes to you. If you owe £10 in tax, you must hand over a £10 note or its banked equivalent. 

By accepting this, the state fulfils its ‘promise to pay the bearer’. It makes good on the ‘public’ 

element in the famous statement on every dollar bill: ‘legal tender for all debts, public and 

private’.15 

To spell this out a bit more, recall Robert Nozick’s notorious claim: ‘Taxation of earnings from 

labour is on a par with forced labour’ (1974: 169). It is easy to be distracted by the (im)moral 

hyperbole: how can income tax be ‘on a par’ with labour under whip or chain? I want to point out 

a deeper problem in the conceptual plumbing. To explain why money is valuable, we must 

appreciate its relation to taxation. Citizens value money, not just because it is useful for market 

exchanges, but because they must pay taxes. Nozick’s hyperbole about taxation mirrors his 

libertarian fantasy that money is a matter of voluntary coordination16 – a fantasy belied by the 

sovereign imprimatur on all currencies. 

But then notice: those who command financial resources – and especially those who can save and 

speculate, or in other words, the wealthy who command ‘means in excess of [their] own needs’ 

(6:453) – have the legal power to settle ‘all debts, public and private’. Rather than ‘exchanging 

their [own] industriousness’ with others, they have legal rights to deploy other people’s 

industriousness: that is, to use them as means. It would be Nozickian hyperbole to say that they can 

force others to labour. Still, if we bring two further factors into sight, we can see how capitalism’s 

vaunted ‘free labour’ may come closer to ‘wage slavery’ – that is, to workers’ use merely as means. 

Not, pace Nozick, because governments tax wages, but because law invests wealth with 

governmental power. 

This happens through two factors that Cohen draws attention to, but does not examine. The first is 

the legal structure of employment; the second is the legal personhood of the joint-stock company 

or, as we would now say, the business corporation.17 
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4.2 Workers as mere means 

Cohen claims that ‘the meaning of the employment contract is domination [Herrschaft]’ (605). But 

he says little to explain what makes this domination possible. He repeats a familiar Marxist theme: 

the parties’ unequal control of the means of production. This is certainly important. Again, 

however, it hardly justifies Cohen’s claims about the role of law. I think Kant can help us see 

further. 

Having made the argument elsewhere (Williams 2024, 2025: §4.4), I will summarise briefly. 

Employment contracts lack the formal equality of contracts for goods and services. On top of 

anything specified in a written contract, law imposes two duties on workers (Deakin & Wilkinson 

2005: 108). The first is loyalty: employees should serve their employer’s purposes. The second is 

obedience: employees should follow their employer’s instructions. 

As such, employment contracts resemble a key relation of Kantian domestic right. 18 The master-

servant relation involves a contract, which stipulates ‘matter’ such as duration or rate of pay. But 

it rests on a distinct form of right. In Kant’s well-known terms, this form consists in rights to a 

person ‘like rights to a thing’ (auf dingliche Art: 6:276ff) Accordingly, Kant assumes the master’s 

voice: ‘I get a right to make arrangements about him [i.e. the servant]’ (6:259). The servant is meant 

to serve ‘the good of the household’ (6:360 – or in other words, loyalty); the master instructs the 

servant as to the activities required (obedience). The Hausherr is Herr – i.e. master – not just 

because he owns the house, but also because he, and not the servant, defines the good of the 

household; he, and not the servant, directs the servant’s activities to this end. 

Employment in a factory or organisation differs from domestic service in many ways. But the legal 

form is analogous. Subordination reflects not just property relations, but also the legal authority 

built into employment law. This is no coincidence – as labour historians have detailed, this law 

descended from master-servant law.19 Like heads of households, employers are legally authorised 

to dictate purposes and duties. Within a certain role, employers determine how workers use their 

time and active powers; who they must work with; what access to resources and information they 

shall have; and countless further specifics. The employer’s ongoing authority gives them valuable 

power to navigate an uncertain world; the worker’s formal subjugation is the employer’s formal 

gain. 

This is the difference from contracts for goods or services. In these contracts, the parties decide at 

the start what each owes the other. Of course, many implications are hard to anticipate. But this 

problem is formally symmetrical; it inheres not in the form but in the matter, since every specific 

commitment is bound to raise problems of foresight. In a relationship of servitude or employment, 

by contrast, the employer’s authority creates a formal asymmetry, which in turn creates a formal 

barrier to the worker’s ‘informed consent’. As a point of logic, I cannot prospectively consent to 

something that another person subsequently decides.20 
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In Section 2, I noted that Cohen speaks not just of domination and instrumentalisation. He also 

suggests that the worker’s ethical personality is torn in two: 

[T]he controller of property becomes the controller of the person bound by this property. Hence 

the [worker’s] act is isolated. Isolation does not damage a thing; but it inexorably tears apart 

[reisst] the whole person, the unity of the person. (605) 

The legal structure of employment helps show how this can be. It is not just the property ownership 

that Cohen stresses, or related factors familiar from Marxist accounts – ‘private ownership of the 

means of production’, the small number of capitalists as against potential workers, and the resulting 

differences in bargaining power and access to productive assets. The legal form of contracts for 

goods and services allows the parties to specify particular duties; the legal form of employment 

imposes an open-ended command of obedience and loyalty. Hence the employer gains far more 

than individual actions (607); they gain the worker’s active powers and purposiveness. Cohen’s 

claim that employment ‘tears apart’ the worker is sharpened if we appreciate this formal inequality. 

Kant says little to explain why outright instrumentalisation will not follow. Servants are not slaves: 

the legal form is not property in things. But slavery is not the only form of instrumentalisation. 

Kant is explicit that auf dingliche Art means rights to use as means (6:359). Worse, as noted, he 

even adds formal disempowerments – not least, servants’ passive citizenship. 

Of course, by contrast with slavery, it was not merely facetious to speak of ‘free labour’, as was 

standard among the economists of Cohen’s day. As a matter of legal form, even passive citizens 

have legal rights21; workers agreed to jobs and could leave them. At the same time, it was not 

merely hyperbole to speak of ‘wage slavery’. Neither legal nor economic factors mitigated 

employers’ legal and economic power to dominate and exploit. 

To overcome this, one sort of response looks to material factors, such as the relative bargaining 

position of the parties.22 For employees with special skills or social privileges, there may be nothing 

dominating about employment contracts. Workers with fewer social resources may also be able to 

resist attempts to make them into mere means, if they have other good options for work or if there 

are decent social security provisions. 

Still, once we notice the formal inequality, a Kantian view must demand formal remedies. Formally 

speaking, this is the only way to find reciprocity in a formally unequal relationship. These must be 

both individual and collective. 

In terms of the individual employment relation: if the worker is bound to loyalty and obedience, 

then the employer must be bound to stringent duties, too. Under nineteenth century capitalism, just 

as eighteenth century master-servant law, employers were burdened with few duties.23 Cohen was 

familiar with social-democratic and socialist campaigning for some of these protections, if not the 

eventual successes: duties regarding health and safety, rules on working time, sick and holiday pay, 
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minimum rates of pay, and much more.24 Where these provisions are absent, the realities for many 

workers remain as brutal as in nineteenth century factories – in sweatshops across the world, in 

Chinese factory towns, or even in conditions for lower-ranking employees in much of the US.25 

At the collective level, trade unions or professional associations draw on the power of legal 

personhood to enable collective action and representation, and to press for the sort of worker rights 

just mentioned. 26  This remedy gains in importance, and even becomes compelling, once we 

consider the meaning of ‘capital’ and its legal form. Almost always, employers are themselves 

legal persons – that is, corporations of some form. 

4.3 Capital as an end in itself, or at least, as a legal person 

I started this article with Cohen’s words: ‘Capital demands that we dissolve the difference between 

thing and person as a [mere] prejudice’ (609). As with money and employment, Cohen sometimes 

says that law is involved in this grotesque dissolution. Thus my second epigraph: ‘law must build 

the catacombs in which [capital] buries itself’ (610). But Cohen does not elucidate his subterranean 

(in)version of Marx’s superstructure metaphor. He does not explain how law and capital become 

capable of action. He raises, but does not answer, the million-dollar question: ‘What 

distinguishes… property from capital?’ (611). 

I have noted the central weaknesses of Kant’s approach: his tendency to downplay the domination 

and dependency enabled by material inequality, and then to heap legal inequality on top. Here, in 

his references to capital, I think we find the most serious weaknesses of Cohen’s approach: vague 

gestures to actual law and ideal jurisprudence, alongside careless borrowings from the Marxism27 

his ethical socialism was meant to improve on. 

Cohen relies on a broadly Marxist view of capital, as the means of production as owned by a small 

number of people (605, 609, 613). Cohen’s framing of this ownership relation is alternately 

individual and collective. He talks about capitalists as individual people who own capital (612f). 

He also refers simply to the capitalist class (615f). Both ways of talking are problematic. 

Individualism is misleading, since we are dealing with a social and economic structure (capitalism). 

Assuming a class structure begs important questions as to how people maintain such a structure – 

especially when we consider the competitive aspects of capitalism, whereby individual capitalists 

(if such there be) or businesses compete in a highly dynamic process. To understand capital and 

capitalism, we need to see how the individual and collective come together, to form both structure 

and agency. 

I suggest that the most distinctive feature of Cohen’s approach provides the clue: the 

Genossenschaft (fellowship or cooperative) discussed in Section 3. For Cohen, this legal person is 

both a source of unity and a form of agency. As noted, it can offer an inspiring ideal. But the same 
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phenomenon can also operate to exclude, divide, and dominate. At the level of the state, Cohen is 

amply aware of this. He contrasts the actually existing ‘power state’ (Machtstaat) to the ‘rightful 

state’ (Rechtsstaat). The former reflects the interests of ‘the estates and the [ruling] classes’, not 

the pure idea of the state (615). This suggests a parallel line of criticism, one that can explain the 

structure and the agency of capital. 

Capitalism has always involved legal arrangements to unite the people who Cohen calls 

‘capitalists’. In Cohen’s day, these largely took the form of the Aktiengesellschaft or joint-stock 

company. With minor variations, this is the shareholder-based business corporation that dominates 

modern economies.28 These arrangements constitute businesses as legal persons: law grants legal 

personhood to the means of production. It thus creates ‘capital’ in the sense that defines capitalism: 

not simply monetary or productive assets, however unequally owned. Instead: assets under the dual 

control of directors and shareholders, hence not individual property. This does not make capital 

into ‘a worker’ (609, quoted above). It does make capital as a legal person – albeit with a very 

different form to the Genossenschaft or Rechtsstaat. 

Legal personhood means that the company or corporation is a legal actor in its own right, distinct 

from any named individual (Williams 2025: §2.2, §4.2.3). Like the Genossenschaft, it has its own 

purposes and powers of action, its own property and legal obligations. Unlike the Genossenschaft, 

it has directors and shareholders, as well as workers – granted the legal structure of employment 

already discussed. Alongside the ‘joint stock’ – that is, the means of production – workers are the 

means by which the company produces goods and services and generates financial returns. 

Like all socialist authors, Cohen stresses the gap between workers’ wages and the revenue 

generated (e.g. 610). But note that this value accrues, not to individual property owners 

(‘capitalists’) but to the legal person of the joint-stock company or business corporation. This legal 

fact raises distributive questions. Will the company invest, or pay more to workers, or give bonuses 

to senior managers, or dividends to shareholders? In law, directors have wide discretion – they may 

use their ‘business judgment’, as the courts have consistently put it (Johnson 2013). 

Nonetheless, there is some legal accountability. Not to workers,29 of course, but to shareholders. 

Details vary with time and jurisdiction, but the basic relation is governmental. Shareholders have 

(limited) powers to elect company directors; hence directors have good reason to attend to their 

wishes. And what shareholders mostly want is quite simple: money. There is no other reason to 

buy shares, unless to gain power over a company – that is, a money-making enterprise. Indeed, if 

we dig deeper into the legal structure, we see that shareholders have little power except to press 

their own financial interests, as opposed to other ends that the individuals who own shares might 

care about – be it the well-being of workers or communities or environments.30  

In the words of Cohen’s fellow neo-Kantian, Franz Staudinger, the result is an 

Ausbeutungsgemeinschaft (1907: 26): an ‘exploitation community’ of directors and shareholders. 
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Both groups have an obvious interest in increasing the company’s size and market share, and in 

reaping some of its returns.31 More than this, both groups occupy legal roles that belong to the 

constitution of these legal persons. The directors’ purpose is to keep the company going; this 

requires profits which make money for shareholders. Shareholders’ purpose is to elect directors 

who will ensure that money flows. The resulting ‘community’ relies on the use of workers. But it 

is set against their interests in anything more than bare life (perhaps not even this, if replacing 

workers is easy). It makes capital into a legal actor determined to grow in size and generate on-

going profits; it makes workers into a means to this end. 

In other words, Cohen’s claim that capital would ‘dissolve the difference between thing and person 

as a prejudice’ (609) lacks an explanatory basis. But his own emphasis on legal personhood 

provides the key. Law dissolves this distinction by creating capital (Pistor 2019). Only law can 

create legal persons who are not people; only law can grant a business corporation its existence and 

rights to act; only law can personify the profit motive. 

Kant’s formal division of rights makes the point vivid. ‘Innate right’ does not apply. The company 

is not an actual human being: an ethical personality with, for example, rights against assault or 

confinement, or rights to civic participation. But the company commands all the ‘acquired rights’ 

of Kant’s typology. 

First, corporations own property. This permits a formal account of capital.32 Capital is a company’s 

‘joint stock’ or assets, dedicated to producing goods and services for sale, so as to maintain and 

augment those assets, and to generate an income stream that benefits directors and shareholders. 

Second, corporations make contracts – above all, to buy and sell goods and services. Hence the 

threefold process that Cohen mentions: mere things become goods for exchange so that they can 

take the abstract form of money (608). Beyond all material activities, the lifeblood of a company is 

money. The inability to deliver on contractual and other obligations is bankruptcy – the company’s 

equivalent of death. 

Third, corporations employ people. The company gains rights over workers like rights over things. 

If the company is left to its own devices, we should expect ‘auf dingliche Art’ to mean what it says, 

rather than what Kant hoped. Workers are not things for purchase and sale – that is, slaves. But as 

Cohen argues, workers are liable to be used in the same way as the physical means of production 

– that is, merely as means. 

On the one hand, the company has few legal obligations to do anything more – at least if we stay 

with the nineteenth century context, pending social-democratic developments in employment law 

and trade unionism. It must only respect workers’ own legal right to walk away. 
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On the other, only shareholders and directors have governmental rights within the company. They 

have no interest in the company doing anything by workers except to use them as efficiently as 

possible. Of course, some commentators hope for the best – the old canards of ‘enlightened self-

interest’ and ‘win-win’ solutions. But the underlying form is harsher. The company’s legal 

personhood entwines the interests of directors and shareholders. Those interests are directly 

opposed to workers’ interests – in better pay and conditions, or a meaningful stake in the company’s 

governance. 

Here is capitalism’s central legal actor. It commands rights to property and contract and 

employment. It deals in the money that workers need, that directors are duty-bound to generate, 

and that shareholders have governmental power to extract. 

5. Conclusion 

Legal personhood is Janus-faced. One face promises unity and fellowship. Kant argues that the 

‘moral person’ of the republican state can unite people as equals (6:343; cf. 236). Cohen holds that 

the Genossenschaft and the democratic state can unite people and form them as free and equal 

fellows. As such, the legal person offers a model for ethical thinking and a point of reference for 

political struggles. It may even suggest a path from capitalism to socialism.  

However, two difficulties belong to artificial legal personhood. Necessarily, every actual legal 

person excludes many people; every actual legal person involves a scheme of government. And as 

Kant insists, ‘legal’ means: the right to compel. As a result, legal personhood can betray moral and 

political hopes, in at least three ways. 

Internally, a legal person can be hierarchical and dominating. Like many others, Cohen finds fault 

with Kant. In Kant’s republic, some people are merely ‘passive citizens’ (6:314). When he consigns 

women and many workers to the status of mere ‘parts’ rather than active ‘members’, Kant chooses 

hierarchy over equality (Vrousalis 2022). Cohen also finds fault with existing states: thus his 

reference to the ‘power state’, as opposed to the rightful state (615). 

Externally, two further problems arise, in opposing directions. Every actual legal person excludes 

many people. So it may harm or dominate outsiders, even if it serves its members well. 

Alternatively, a legal person may be a tool for outsiders. The opposite of republican self-rule, for 

example, is a colonised state ruled by a metropole. Again, Cohen’s ‘power state’ has been involved 

in both. 

All these betrayals also appear in the legal person that Cohen ignores: the joint-stock company or 

business corporation.33 
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Shareholders buy governmental rights, usually a mark of insider status. But their stake is only 

financial; they can sell at any point. For them, the company is merely a means to financial gains. 

Lacking personal involvement, we can hardly call them ‘Genossen’ – fellows or members or 

insiders. 

Are workers insiders? They often spend large parts of their lives within the company; only their 

agency and activity enable the legal person to use and develop its means of production. But just 

like the property relations involved, the legal structure of employment subjugates workers; they 

are replaceable and disposable. The legal structure of the business corporation grants rights to use 

workers without combining with them, without granting them participatory or membership or 

governance rights. Despite their personal involvement, we can hardly call them Genossen, either. 

In Cohen’s powerful image, workers may be torn in two (605, as quoted above): their ethical 

personality betrayed, their active powers degraded to mere means. 

Alongside legal personhood and employment, money structures these disconcerting inside/outside 

relations. Recall Kant’s words: money is the ‘universal means by which human beings exchange 

their industriousness with one another’ (6:287). Workers certainly give their industriousness: that 

is, they act as means. Mostly, they have no other way to gain enough money to live (or at least, to 

live decently). By contrast, every shareholder has more wealth than they need to get by. Beyond 

this material inequality, however, I have followed Kant’s formalism to point out the legal structure 

of capital, and the material, coercive aspect of this form. Shareholders enjoy a legal privilege by 

which their money works for them. As Cohen says in the context of my first epigraph, ‘capital itself 

becomes a worker’, generating interest (609) – that is, more money. It takes a lot of work – and 

law, and coercion – to sustain this preposterous privilege. Capital only ‘becomes a worker’ because 

it is formed as a legal person that grants rights to wealth and denies rights to workers. To the extent 

that workers lack legal protections or social advantages, they become ‘mere means’. 

The name for the resulting structure is capitalism. Giving legal personality to property creates 

capital. These legal persons invest monetary wealth with legal agency and fail to incorporate 

workers as ends in themselves. They betray the ethical principles that Kant and Cohen share, just 

as they betray Kant’s principle of equal external freedom.34 
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Endnotes 

1  Simple page numbers refer to Cohen’s Ethik des reinen Willens, sixth edition (2002). Translations are my own. 

Here, note the echoes of Marx’s claim, that capitalism makes people out of things and things out of people: 

‘Personifizierung der Sachen und Versachlichung der Personen’ (Marx 2024 [1872]: 88). 

2  Please note: individual rights. Here I argue that capitalism must be understood in terms of collective rights – that 

is, the rights accorded to artificial legal persons. For the ‘market Kant’ interpretation, see Byrd and Hruschka 

2010 (e.g. 36ff, 72ff, 148f) and White 2011. For a similar interpretation of Kant from a critic of modern 

capitalism, see McKean 2022. 

3  Throughout, I follow Cohen’s use of ‘legal person’ (juristische Person) to refer to corporate bodies that rely on 

legal authorisation for their existence. In this sense, individual human beings are not legal persons, although law 

must (of course) recognise them as bearers of rights and duties – cf. Williams 2025: §2.2. 

4  Kant is not always so sanguine. For example, he observes that ‘the government’s injustice favours various human 

beings, introducing an inequality of wealth…’ (6:454). Page numbers in the form x:xxx refer to Kant’s works, 

using the standard Akademie <volume>:<page> format. Volume 8 is cited for Kant’s essay, ‘On the common 

saying: That may be correct in theory, but it is of no use in practice’, 6, for the Metaphysics of Morals. Below, 4 

cites the Groundwork and 5, the Critique of Practical Reason. 

5  Cohen 1910: 522-8. Loriaux 2023 discusses recent arguments that a Kantian account must show more concern 

with inequality. 

6  Thus Cohen’s many references to merely ‘relative communities’ – e.g. 218f, 238ff, 250, 256. 

7  227f, or equivalently, the ‘method of purity’ (92ff). For discussion, see Widmer 2024b: 610ff; Hollander 2021: 

33ff. 

8  See also 394f; 1910: 261, 475. Hollander gives an especially insightful and sympathetic account of Cohen’s view 

(2021: 44–54). 

9  See Hollander 2021: 46ff; Winter 1980: 310ff. 

10  Scare quotes, because such ‘ism’-s are treacherous in their connotations and controversies. Here ‘formalism’ 

means the primacy of legal forms for Kant. Formally, each person must be equal as a bearer of rights. Only then 

do we consider the specific ‘matter’ of those rights – e.g. what a person owns or owes. 

11  Kant claims that ‘money must… cost so much industry to produce or to place in the hands of other human beings 

that it is equal to the industry through which… [what is exchanged for] must have been acquired…’ Hence bank 

notes ‘cannot be regarded as money’ (6:287). No modern theory endorses these views – see Brosch 2024: 188ff. 

12  Kant actually refers to a more rudimentary political condition: ‘how is it possible that what were at first only 

goods ultimately became money? … if a territorial lord demands tribute from his subjects in this material (as 

goods), and in turn pays with these same goods those who shall be moved to industry in procuring this material, 

in accordance with exchange regulations with them and among them (on a market or exchange). – In this way 

only (so it seems to me) could a certain merchandise have become a legal means of exchange of the industry of 

subjects with one another… i.e. money.’ Although this is omitted in his ‘intellectual concept’ of money (6:289), 

I suggest that the book’s later references to taxation bear out the claim that a Kantian account must see money, 

formally, as a public good resting on sovereign power – however useful it then becomes, materially, for market 

exchanges. 
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13  See e.g. Desan 2014: 335 and passim, 2019. 

14  See this exchange between two major theorists of money: Lawson 2016a, Searle 2016, Lawson 2016b, Searle 

2017. 

15  Kant does not comment on the second aspect in this statement. The paradigm case of a public debt is taxation. 

Private debt is trickier, since contracting parties do not need to define their obligations in monetary terms: a 

bushel of wheat on one side, a service or a lease on the other. But if there is a dispute or question of enforcement, 

the parties must make recourse to public courts; legal verdicts transform non-monetary private debts into public-

cum-private monetary debts. 

16  See Nozick’s Lockean account of money: this has, as he says, a ‘certain lovely quality’ (1974: 18). 

17  Kant does not discuss the business corporation either, though he was aware of it. Prussia chartered its first share-

based businesses in 1770 and 1782: sugar refineries in Breslau and Königsberg (Thieme 1960: 292). At his death, 

Kant left a considerable shareholding in the Königsberg refinery (Naragon 2024). 

18  I set aside Kant’s other divisions – parent-child and husband-wife – since these raise issues beyond workplace 

authority. For an intersectional approach to the injustice of employment, based on Kant’s own categorisations, 

see Pascoe 2022. 

19  See Tomlins 1995 and the books discussed there, and Deakin and Wilkinson 2005: Ch. 2.  

20  Of course, I may consent to the relationship, as indicated by my signing an employment contract. But I cannot 

consent to a duty that you have not yet disclosed or decided. 

21  As Kant writes, ‘even the least of [a prince’s] servants must have a coercive right against them’ (8:294n). 

22  Consider Kant’s own servant, Lampe, and his final years of service: ‘presuming upon his own indispensableness, 

from his perfect knowledge of all the domestic arrangements, and upon his master’s weakness, he had fallen into 

great irregularities and neglect of his duties’ (de Quincey 1862: 132). 

23  Indeed, employers had even fewer duties than masters: the latter were obliged to give servants ‘Schutz und 

Schirm’ – protection and shelter. 

24  Cohen sees a vital precursor in the Sabbath, a day of rest for rich and poor alike. It represents ‘the ideal unity of 

humanity in equalising the basic oppositions of all human history’ (1924: 172f; even more emphatically at 79f). 

25  Thus Anderson 2017; many aspects of her discussion were anticipated by Pateman 1988. 

26  Although Cohen was sympathetic to their cause, he does not specifically refer to trade unions or worker 

associations. Instead, his discussion remains more abstract, framed in terms of Genossenschaften – the general 

term for a fraternal or cooperative form of organisation. Compare Widmer, who interprets Cohen’s 

Genossenschaften (243) as ‘worker unions’ (2024b: 624). 

27  Here as elsewhere, I use ‘Marxism’ in the broad sense of ideas commonly associated with Marx. Cohen does not 

consider Marx’s own account, which is of course complex and subject to much interpretation. 

28  See Ireland 1996. If we understand capital in material terms, simply as productive assets, then there are many 

more ways of organising these: cooperatives or non-profit firms, for example (Hansmann 1996). But those forms 

do not define capitalism. Instead, they were invented to overcome the opposition between workers and capital, 

as legally structured by the joint-stock company and shareholder-based business corporation. By Cohen’s day, 
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‘stocks’ and ‘shares’ meant the same thing: in German, ‘Aktien’ – the financial instrument which conveys rights 

in the company as a legal person. 

29  The exception proves the rule: German corporate law (passed after Cohen’s death) requires workers’ 

representation at board level, giving them some governance or ‘co-determination’ rights. A few other 

jurisdictions, such as the Netherlands, have weaker versions of this. 

30  Cohen stresses that juridical personhood is not a mere fiction, against a still-influential strand of corporate 

theorising. In part, this is because he pictures individual, moral personality not as a really existing fact, but rather 

as a task that is never fully realised. Individuals pursue this task by accepting the claims of all other persons 

(‘Allheit’, as noted above). In neither the individual nor the corporate case is personality a fiction; in both cases, 

it is a task or work-in-progress. Here, I would highlight the corollary, which Cohen omits: if the juridical person 

is corrupt (for example, structured in terms of hierarchy and exploitation), then we can expect it to have corrupting 

effects on its members and their moral personalities (Williams 2025: §4.4.4). 

31  Of course, there may be contests between directors and shareholders for shares of the spoils. However, the 

principal way in which shareholders gain is not dividend payments from company revenue, but increases in the 

stock price. So long as directors attend to the factors that influence stock markets, shareholders have no cause 

for complaint. 

32  Compare Harry van der Linden’s criticism: Kant’s ‘belief in the ‘moral necessity’ of the institution of private 

property as such seems to be partly rooted in his failure to draw a clear distinction between personal and 

productive property’ (1988: 203). 

33  See David Ciepley’s pointed and detailed account: ‘stockholders elect a government not over themselves but 

over the employees, for the purpose of labor extraction… The business corporation can be thought of as an 

oligarchic empire over labor…’ (2023: 863). 

34  For comments and discussions, many thanks to Lucy Allais, Andrew Chitty, Dana Hollander, Christoph Kasten, 

Will Levine, Sylvie Loriaux, Sabrina Marasa, Corinna Mieth, Jordan Pascoe (also for the phrase I have taken as 

my title!), Martin Sticker, Nicholas Vrousalis, Howard Williams, Ewa Wyrębska, as well as this journal’s 

referees; special thanks to Elisabeth Widmer for her careful input on several drafts. For information and 

discussions regarding Kant’s own shareholding, thanks to Andrea Esser, Pauline Kleingeld, Steve Naragon and 

Helga Varden. This work was supported by joint funding from the UK Arts and Humanities Research Council 

(grant number AH/X002365/1) and the Deutsche Forschungsgemeinschaft (project number 508354046) as part 

of the project, Using People Well, Treating People Badly: Towards a Kantian Realm of Ends and Means 

(https://sites.google.com/view/usingpeoplewell). 
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