Corporate Restructuring Law in Flux, edited by Jennifer Payne and Kristin van Zwieten, Hart Publishing, 2025, 368 pp., £117.00 (hardback), ISBN 9781509978380

Since the restructuring plan (RP) was first introduced in the United Kingdom by the Corporate Insolvency and Governance Act 2020 (CIGA 2020) it has garnered as much criticism as it has received praise. Hurried through Parliament during the coronavirus pandemic in 2020 and largely modelled on the process of schemes of arrangement under Part 26 of the Companies Act 2006, the RP was introduced as a formal procedure for companies in financial difficulties to continue trading and restructure their debts. In a positive light, the inclusion of a RP procedure in the United Kingdom enhances the options available to distressed companies and brings the country in line with other jurisdictions that have long since enjoyed access to similar restructuring procedures. In other respects, the RP has drawn criticisms from creditors. A key controversy is that the procedure permits a ‘cross-class cram down’ mechanism that permits a RP to be imposed on dissenting classes of creditors if they are no worse off than in an alternative insolvency scenario. But exactly how is the ‘no worse off’ test determined, how are relevant alternatives assessed, what is fair (benefits and allocation), and in what circumstances may the court exercise its discretion are just some of the challenges that have contributed to the ever-growing complexity of restructuring law.

It is these very issues that a recent trilogy of Court of Appeal authorities on corporate restructuring have attempted to answer but to varying degrees of success.  The three cases: Re AGPS Bondco PLC (Adler) [2024] EWCA Civ 24, Kington S.à.r.l., Thames Water & anr v Thames Water Utilities Holdings & ors (Thames Water) [2025] EWCA Civ 475, and Saipem SPA & Ors v Petrofac Ltd & Anor (Petrofac) [2025] EWCA Civ 821, are attempting to navigate restructuring law post CIGA 2020. It is precisely because of this that the timing of this edited book Corporate Restructuring Law in Flux, published by Hart Publishing (now Bloomsbury) by Professors Jennifer Payne and Kristin van Zwieten could not have been more appropriate. The book  collectively offers some valuable insights into the practical, theoretical and policy dimensions of restructuring law. From the start Payne and van Zwieten are careful to stress, and quite rightly so, that the book does not attempt to offer a comprehensive treatment of all of the legal issues arising from the CIGA reforms, but it does offer something more tangible – it provides a conversant starting point for which future research on restructuring law may be formed. 

The book begins with a purposeful introduction from the editors. The particular merit of the editors' introductory chapter lies in its dual function: it furnishes a detailed synopsis of each contribution while simultaneously articulating the key policy themes that unify the volume's otherwise diverse contents. The central theme of this book is to explore some of the most intricate aspects of designing restructuring law, both substantive and procedural. 

In Chapter 2, Ruiz and Hertz examine how the UK restructuring plan sits within the European context; specifically, in relation to recent trends in the Netherlands, France, and Germany. Here, Ruiz and Hertz discuss the importance of ‘variables’ and argue that this will drive selection when faced with a menu of restructuring procedures across Europe. The authors disclose that there are practical issues to contend with in addition to the legal constraints, but crucially it is the procedural rules, combined with a lessor body of case law when compared to other jurisdictions that may hamper the present design of the UK restructuring plan.    

The next four chapters address what the editors refer to as the more granular components of the UK restructuring law landscape. Argued from a comparative and theoretical perspective, van Zwieten and Ellingsæter in Chapter 3 acknowledge the complexity of the rules of priority in restructuring procedures but do argue that debates on the proper interpretation of the rules should not obscure the basic function of the rules, which is to create narrow definable outcomes in non-consensual cases. The call for simplicity, leads the authors to argue that there is a need for supplying a rule that precisely specifies the entitlement of the dissenting class to value over and above the baseline. There are many types of variables that are examined that may make this a difficult task, but the arguments remain nevertheless compelling for the certainty they could bring to the priority rules.
 
On perhaps the most controversial aspect of the new restructuring plan process is the court’s power to approve a ‘cross-class cram down’ in order to sanction a plan. The cross-class cram down enables the court to sanction a restructuring plan where one of the class meetings has not met the statutory majority of 75% by value in favour (the dissenting class). In Chapter 4, a framework, referred to as FaiRS, is devised to address the ‘fair allocation of restructuring surplus’ to guide the cramdown power. The framework is however not merely theoretical. It is constructed to analyse instances where the cramdown has been applied, and how it should be exercised. Mokal, Mevorach, Madaus, and Tirado give the framework extensive and persuasive treatment, which is likely to be the subject of much academic debate as further restructuring authorities emerge. 

In Chapter 5, Janger considers the position of a dissenting secured creditor class from a US Chapter 11 and UK Part 26A perspective. Janger suggests that there is a distinct approach between the jurisdictions, and that under English law it is possible to obtain security over all available value. Contrasts are made with the US Chapter 11, and while Janger argues that the Part 26A approach may be ‘deeply inequitable’, much still depends on the discretion of the court and its assessment of the relevant alternative to the plan. 

Next, Paterson and Walters explore a relatively unexplored issue that concerns unexpired leases in a restructuring procedure. The position is again analysed from the UK and US regimes, leading to the conclusion that the attractiveness of Part 26A pales in comparison to that evident in the US Chapter 11. Conclusions are made that debtor-tenants may opt for a restructuring plan exclusively to address unprofitable leases, and this could be used to drive the rental market, and the use of Part26A plans in this way may amount to an ex post re-characterisation of the nature of the leases without any reference to property law. 

An issue that goes to the forefront of perhaps all of the chapters is when is the correct time to commence restructuring proceedings. In Chapter 7, Steffek considers the directors’ responsibility in relation to when to initiate Part 26A and argues that the starting point requires focus on the risk of value-destructive decisions being made by the controllers of the company at times of financial distress. Steffek recognises that value creation can only come from effective governance mechanisms that can achieve a restructuring or liquidation. But to achieve this, it is argued that there needs to be a shift from a shareholder-orientated regime to one that is creditor driven. While CIGA certainly can be seen as offering a rescue regime that has shifted in this direction, governance models and the legal duties are not quite there. 

While restructuring is the focus of the book, the freestanding moratorium plays a central role in the implementation of Part 26A plans. The moratorium is designed to provide financially distressed companies with a formal breathing space in which to explore rescue and restructuring options, free from creditor action. In Chapter 8, Mrockova offers an overview of the moratorium, with an emphasis on its purpose and whether ultimately it has been a success. Perhaps it is still too early to attest either way, but its limited use may imply that the market remains unconvinced that the standalone moratorium coupled with a Part 26A plan is a suitable option for those companies within the Small and Medium-sized Enterprises (SMEs) definition. The author is correct to draw on the limits of the moratorium, both in terms of design and its application, and concludes that any improvement on this position is only likely with legislative change; particularly given the lack of caselaw in this area.

The final three chapters broaden the inquiry to assess the policy choices in the UK. Kiryabwire examines restructuring law from the context of Africa, Bork form a cross-border perspective, and Casey from the United States. Restructuring laws in Africa have been closely modelled and influenced on aspects of the law outside of its jurisdiction, which includes counties explored in the previous chapters of this volume. Questions are asked as to the nature of the legal transplantation, including whether it offers an appropriate or effective procedural tools to deal with financial distress as presented. Kiryabwire is rightfully sceptical about how well the rules fit, and considers even if they could be applied, the implementation of such rules may need to be tailored. 

In the penultimate chapter, Bork focuses on the issue of securing recognition of the effect of an English restructuring process abroad. The law in this area is not straightforward, which is not particularly a welcome thought as Bork notes that restructurings tend to have more, and more cross-border implications; a factor that reflects the globalised nature of companies. Dealing with some issues as identified earlier by Ruiz and Hertz, Bork makes a distinction between ‘effects’ and procedure and argues it is the effects that a recognition application will be concerned. While Bork highlights where recognition of English cross-border restructuring proceedings would be relatively easy, namely in jurisdictions where the UNCITRAL Model Law on cross-border insolvency have been adopted, there are instances where the legal position is less clear. Even where the Model law does apply, it is apparent that its application to restructuring proceedings can be complex and difficult to apply.

The volume comes to an end with an assessment of the attractions of the UK scheme of arrangement and restructuring plan procedures as alternatives to Chapter 11 for a US-based firm. Casey considers the advantages of the UK framework by comparison to the US regime and argues that the UK has a lot to offer, which may suggest that US-based firms might increasingly look to the UK procedures as an alternative to the US-regime. To prove the practical significance of this argument, such a RP was recently approved in Re Fossil (UK) Global Services Ltd [2025] EWHC 3058 (Ch).

Collectively, this book provides a robust insight into some of the key design features embedded in restructuring frameworks. The infancy of the UK’s restructuring framework provides an opportunity, and one that the contributors have answered, to demonstrate the need to regularly assess an evolving legal mechanism to ensure it is both functional and fit for purpose. Many aspects raised in this book will be the subject of intense scrutiny and as the literature in this field grows so too will the arguments in this volume. This may provide the premise for an updated volume in time, but for now this book is to be appreciated and recognised as a significant and essential text on restructuring law that lays the foundation for both comparative and theoretical discussion, as well as those future legal arguments, as and when, the caselaw provides.

As a standout text, Corporate Restructuring Law in Flux will be beneficial for academics researching insolvency, practitioners with an interest or are working within the corporate restructuring field, and policymakers looking for insight on how to navigate corporate restructuring law, which the editors quite rightly describe as being in flux. 
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