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ABSTRACT

A fundamental rule of the common law is that the courts cannot enforce a foreign in personam judgment that is not for the payment of a fixed sum of money. The implication of this rule is that a party must bring a fresh action for similar relief in the forum in which the party seeks enforcement. Currently, the Supreme Court of Canada is considering a case involving application of the rule. This paper examines the continued applicability of this rule in light of the current demands of international litigation. This paper also provides an account of legislative reforms and interventions in the area. Given the limited scope of these interventions, the paper advocates a judicial abrogation of the rule prohibiting enforcement of foreign non-money judgments.

A. INTRODUCTION
There is a “quiet revolution” occuring in Canada. See Joost Blom, “Private International Law in a Globalizing Age: The Quiet Canadian Revolution” (2002) 4 Y.B. Priv. Int’l L. 83 [Blom]; Robert Wai, “In the Name of the International: The Supreme Court of Canada and the Internationalist Transformation of Canadian Private International Law” (2001) 39 Can. Y.B. Int’l Law 117. It is in the area of private international law. It began with the Supreme Court of Canada’s decision in Morgaurd Investments Ltd. v. De Savoye. [1990] 3 S.C.R. 1077, 76 D.L.R. (4th) 256 [Morguard cited to S.C.R.]. The facts of this case are noted below in Part C. For a recent discussion of the case, see Joost Blom & Elizabeth Edinger, “The Chimera of the Real and Substantial Connection Test” (2005) 38 U.B.C. L. Rev. 373 [Blom & Edinger].  No area of the subject—enforcement of judgments, jurisdiction, or choice-of-law—has been left untouched. The groundbreaking decisions are Morguard, ibid.; Amchem Products Inc. v. British Columbia (Workers’ Compensation Board), [1993] 1 S.C.R. 897, 102 D.L.R. (4th) 96; Hunt v. T & N plc, [1993] 4 S.C.R. 289, 109 D.L.R. (4th) 16 [Hunt]; Tolofson v. Jensen, [1994] 3 S.C.R. 1022, 120 D.L.R. (4th) 289 [Tolofson]; Beals v. Saldanha, [2003] 3 S.C.R. 416, 234 D.L.R. (4th) 1, 2003 SCC 72 [Beals cited to S.C.R.]. This revolution has been propelled by two factors: a domestic constitutional imperative to create a single Canadian state, and an international pragmatic desire to adapt the rules of private international law to meet the challenges of globalisation. The approach of the “revolutionaries,” however, has not been entirely consistent. While the court argued for flexibility in Morguard as regards the enforcement of judgments, it turned to certainty and predictability as regards choice-of-law in Tolofson. Tolofson, ibid. These developments are significant for the common law world. They demand a re-thinking of centuries-old common law rules. Each new case presents its own challenges. Recently, Canadian courts have cast doubt on the common law rule that a foreign in personam judgment must be for a fixed, definite, Sadler v. Robins (1808), 1 Camp. 253, 170 E.R. 948 (K.B.) [Sadler cited to Camp.]. or ascertainable Beatty v. Beatty, [1924] 1 K.B. 807 at 816, All E.R. Rep. 314 [Beatty cited to K.B.]. sum of money before it can be enforced. Put differently, the courts can only enforce foreign money judgments. Foreign judgments fall under four categories: (a) an in personam judgment for the payment of money, (b) an in personam judgment to do or refrain from doing an act, (c) an in rem judgment declaring status, and (d) an in rem judgment simplicita (e.g. title to land). This paper is concerned only with in personam judgments. Presently before the Supreme Court of Canada is the case Pro Swing Inc. v. ELTA Golf Inc. (2004), 71 O.R. (3d) 566, [2004] O.J. No. 2801 (QL) (C.A.) [Pro Swing C.A.], leave to appeal to S.C.C. granted (2005), 206 O.A.C. 398, 339 N.R. 193, [2004] S.C.C.A. No. 420. The facts are noted below in Part C. Very little has been written on this case. See generally Ken MacDonald, “A New Approach to Enforcement of Foreign Non-monetary Judgments” (2006) 31 Advocates’ Q. 44; Dierk Ullrich, “Money is Not Everything: Recent Developments in the Recognition and Enforcement of Foreign Non-monetary Judgments” (2005) 63 Advocate (B.C.) 53 [Ullrich]; Vaughan Black, “Enforcement of Foreign Non-money Judgments: Pro Swing v. ELTA” (2006) 42 Can. Bus. L.J. 81 [Black]. At issue in this case is whether the court can enforce a foreign non-money judgment. It has been suggested that jurisdiction for the enforcement of non-money judgments already exists at equity (see Part B below). Thus, the true question is whether the court “should” and not “can” enforce such judgments. The outcome of the case will have important implications for the development of the law on the enforcement of foreign judgments in Canada, and indeed the entire common law world. It will either affirm the centuries-old legal rule or consign it to the dustbin of legal history. 

This paper examines the continued application of the rule against the enforcement of non-money judgments in modern times. Part B provides a historical account of the origin of the rule. It examines the claim that there existed an equitable jurisdiction to enforce all foreign judgments and concludes with an account of how the rule spread to the common law world. Part C discusses two recent Canadian decisions calling for a re-examination of the rule. It assesses the rule in light of current trends in international commercial litigation. It also provides a comparative survey of national and international (U.K., Australia, New Zealand, Singapore, Canada, Commonwealth Africa, U.S., Hague Conference, and the European Union) responses to the issue. These responses have been statute and convention-based. Part D discusses “life” after the abrogation of the rule by exposing potential areas of concern. It suggests solutions to these concerns and provides the conclusion for the paper.

It is important at the outset to distinguish recognition from enforcement of foreign judgments. Although the two terms are sometimes used interchangeably, they have different meanings in private international law. A.V. Dicey, “On Private International Law as a Branch of the Law of England” (1891) 7 Law Q. Rev. 113 at 116-17. Recognition occurs when the court, for any purpose, treats a right acquired under a foreign judgment as existing. Enforcement, on the other hand, suggests that a party will be accorded the relief to which the foreign judgment entitles him. Recognition thus precedes enforcement. Enforcing a foreign judgment means that steps will be taken by the court to secure compliance with the obligation evinced by the foreign judgment. In other words, the domestic court lends its enforcement processes to the benefit of the party for whom a relief was granted in the foreign court. Where necessary, securing enforcement may involve the use of public coercive force. Enforcing a foreign judgment at common law also implies allowing a party to bring an action on the judgment. He may even apply for summary judgment, which is an expedited means of enforcement. He need not re-litigate the cause. These important procedural advantages are not available to a litigant with a foreign non-money judgment. 

B. THE RULE AGAINST ENFORCEMENT OF FOREIGN NON-MONEY JUDGMENTS AND ITS ORIGIN
It is a fundamental principle of private international law that to be enforceable, a foreign in personam judgment must be for a fixed, definite, See Sadler, supra note 5. or ascertainable See Beatty, supra note 6 at 816. sum of money. The reason given for the rule is that, historically, the proper action for the enforcement of a foreign judgment was an action in assumpsit. See Horace Emerson Read, Recognition and Enforcement of Foreign Judgments in the Common Law Units of the British Commonwealth (Cambridge, Mass.: Harvard University Press, 1938) at 111-15 [Read]; Walker v. Witter (1778), 1 Dougl. 1 at 5, 99 E.R. 1 (K.B.), Lord Mansfield; McFarlane v. Derbishire (1851), 8 U.C.Q.B. 12, 8 U.C.R. 12. On the evolution of English private international law and how common law doctrines shaped it, see generally Alexander N. Sack, “Conflicts of Laws in the History of the English Law” in Alison Reppy, ed., Law: A Century of Progress, 1835-1935, vol. 3 (New York: New York University Press, 1937) 342. This action, which was brought in the courts of law, required that a sum certain in money be owed to the plaintiff. Assumpsit was the remedy used to recover on a simple contract for a sum certain. As Lord Ellenborough noted in Sadler v. Robins, the case reputed to have firmly established the rule, “the law implies a promise to pay a definite, not an indefinite sum.” Supra note 5 at 256. The common law operated on the principle that the foreign judgment created an implied promise and obligation to pay the judgment sum. Thus, in Russell v. Smyth (1842), 9 M. & W. 810, 152 E.R. 343 (Ex. Ct.). This rule appears to be an extension of an earlier common law rule that where a man is indebted to another in one place, he is indebted to him in all places. See Whitehead v. Brown (1793), 1 Lev. 96, 83 E.R. 315 (K.B.). it was held that when a competent court has adjudicated a certain sum to be due, a legal obligation arises to pay that sum, and an action of debt to enforce the judgment may be maintained.

The implication of this rule is that a foreign in personam judgment that commands a party to do or refrain from doing an act or is merely declaratory is unenforceable. Among these judgments are orders for specific performance, restitution of chattel, transfer of title, discovery, injunctions, and declarations. A party cannot bring an action on these judgments in a foreign court. He has to institute a fresh action requesting similar relief and adduce fresh evidence outside the foreign judgment. In other words, unlike a foreign judgment creditor, At common law, the judgment creditor may issue a writ relying solely on the foreign judgment as evidence of the debt. He may also apply for summary judgment relying on the foreign judgment. such a party cannot rely solely on the foreign judgment. He must re-litigate the whole cause. Consequently, what is in issue in these discussions is not only whether the domestic court can or will make an order similar to that of the foreign court, but also whether a party may be allowed to rely solely and without more on the foreign judgment for relief.

In addition to the historical foundations of the rule in the common law forms of action, there might have been practical and policy reasons for insisting on it. It may be difficult, and possibly costly, for the domestic court to make the assessments necessitated by a foreign judgment ordering a party to do an act. This is because the domestic court may not be seized of the facts upon which the foreign court made the order. As regards money judgments, the common law avoided this difficulty by refusing to investigate the propriety of the proceedings in the foreign court. Godard v. Gray (1870), L.R. 6 Q.B. 139 [Godard]; Joseph Story, Commentaries on the Conflict of Laws, 4th ed. (Boston: Little, Brown and Company, 1852) at 988 [Story]; Peter North & James Fawcett, Cheshire and North’s Private International Law, 13th ed. (London: Butterworths, 1999) at 429 [North & Fawcett]. In contrast, a court enforcing a foreign specific order may have to assess the scope of the order in case of vagueness. For example, it may have to decide whether the order was meant to have an extra-territorial reach. It may also have to assess the potential effect of the order on third parties and thus the need to limit its reach. By not enforcing non-money judgments, the common law avoided the need to address these difficult questions.
While the common law restricted itself to enforcing foreign money judgments, there existed an equitable jurisdiction to enforce foreign non-money judgments. See R.W. White, “Enforcement of Foreign Judgments in Equity” (1980-1982) 9 Sydney L. Rev. 630; David Buzard, “U.S. Recognition and Enforcement of Foreign Country Injunctive and Specific Performance Decrees” (1989-90) 20 Cal. W. Int’l. L.J. 91. This equitable jurisdiction existed side by side with the common law jurisdiction until the Judicature Act, 1873, merged the administration of equity and law. The following cases, discussed chronologically, support the existence of this jurisdiction.
In Morgan's Case, (1737), 1 Atk. 408, 26 E.R. 259 (Ch.). the Court of Chancery held as potentially enforceable a decree issued in a Welsh court requiring the payment of a legacy. The Lord Chancellor held that “the bill having stated the will, and all the proceedings in Wales … for the recovery of the legacy, an original independent decree might be had in this court for the legacy ....” Ibid. at 409. He, however, declined to “absolutely determine” the issue until full hearing of the cause. In Houlditch v. Marquis of Donegal, (1834), 8 Bli. N.S. 301, 5 E.R. 955 (Ch.) [Houlditch cited to Bli. N.S.] the creditors of Marquis obtained orders against him in the English Court of Chancery, appointing a receiver and enjoining him from collecting rent from his Irish lands. When they sought to enforce the judgment in Court of Chancery in Ireland, the court held that it had no jurisdiction to enforce the English orders. The House of Lords overturned this decision. It was held that the plaintiffs had an action on the order in the Court of Chancery in Ireland, just as a judgment-creditor has an action in debt, and that the order could be executed with the aid of the Irish court. In the words of the Lord Chancellor, “[w]hat he wants is a receiver, and that which protects the appointment of a receiver…. That is the material part, and to that I am of opinion he is entitled.” Ibid. at 342. In Henderson v. Henderson, (1844), 6 Q.B. 288, 115 E.R. 111 [Henderson cited to Q.B.]. Lord Denman C.J. held that “[t]he decrees of foreign Courts of Equity may indeed, in some instances, be enforceable no where but in Courts of Equity, because they may involve collateral and provisional matters to which a Court of Law can give no effect….” Ibid. at 297. Finally, in Paul v. Roy (1852), 15 Beav. 433, 51 E.R. 605 (Ch.) [Paul cited to Beav.].  John Romilly M.R. emphatically stated: “I have no doubt that this Court [of Chancery] has jurisdiction to enforce a foreign judgment….” Ibid. at 439.
However, these cases are questionable authority for the existence of equitable jurisdiction in modern times. As far back as 1888, the equitable principle they supposedly stood for was missed by the Lord Chancellor in Re Dundee and Suburban Ry. Co. (1888), 58 L.J. Ch. 5. The court held that there is no authority under which an order of a Scottish court that is not a judgment for debt, damages, or expenses can be enrolled in the High Court of Justice in England. It is significant that although this decision came after the fusion of law and equity, it was decided at the Chancery Division of the High Court. However, no reference was made, either by counsel or the Court, to any of the decisions affirming the jurisdiction of the court of equity to enforce foreign non-money judgments. Additionally, it appears that even where equity decided to enforce a foreign judgment, it operated on different principles than the common law did. As the Lord Chancellor noted, a foreign judgment “might be the ground of proceedings in Chancery, as a foreign judgment may be the ground of an action of assumpsit … [but] it may be met by contrary evidence, and the subject matter of the judgment is liable to be inquired into.” Houlditch, supra note 21 at 345-46; see also Paul, supra note 25 at 440. At common law, the court will not investigate the propriety of the proceedings in the foreign court. Henderson, supra note 23; Goddard, supra note 17. The common law “steers clear of an inquiry into the merits of the case upon the facts found: for whatever constituted a defence in that Court ought to have been pleaded there.” Henderson, ibid. at 298. It is also debatable whether the relationship that existed between the legal systems of England, Wales, Ireland, and Scotland at the time of these decisions Of the four decisions cited, only Henderson was from a colonial territory (i.e. Newfoundland); the others originated from U.K. courts in Wales, Ireland, and Scotland. On the relationship between these four territories, see generally Frank Welsh, The Four Nations: A History of the United Kingdom (London: HarperCollins, 2002) and Ann Lyon, Constitutional History of the United Kingdom (London: Cavendish, 2003).  could properly be characterised as similar to that which exists between modern day sovereign states. 
The U.K. spread its law relating to the enforcement of foreign judgments to its colonies. K.W. Patchett, Recognition of Commercial Judgments and Awards in the Commonwealth (London: Butterworths, 1984) at 3-35; Read, supra note 13.  The common law scheme for the enforcement of foreign judgments, which was introduced to the colonial territories, This was often done through legislation, which made the common law part of the laws of the colonies. For example, section 14 of the Supreme Court Ordinance 1876 of the Gold Coast (now Ghana) provided that, “[t]he Common Law, the doctrines of equity, and the statutes of general application which were in force in England at the date when the Colony obtained a local legislature, that is to say, on the 24th of July 1874, shall be in force within the jurisdiction of the Court.” developed in the early part of the nineteenth century. Sadler, supra note 5; Hall v. Odber (1809), 11 East 118, 103 E.R. 949 (K.B.); Russell, supra note 15; William v. Jones (1845), 13 M. & W. 628, 153 E.R. 262 (Ex. Ct.). See generally Sir Francis Piggott, Foreign Judgments and Jurisdiction (Hong Kong: Kelly & Walsh, 1908-10), online: The Making of Modern Law <http://galenet.galegroup.com/servlet/MOML?af=RN&ae=F151805257&srchtp=a&ste=14>. Statutory registration schemes for the enforcement of judgments were subsequently added to the common law scheme. The Judgments Extension Act, 1868 (U.K.), 31 & 32 Vict., c. 54, which subsequently became a model for the colonies, was confined to judgments for debts, damages, and costs emanating from the common law courts of Queen’s Bench, Common Pleas, and Exchequer in England and Ireland and the Court of Session in Scotland. The first scheme applicable to judgments from the colonies was not implemented until 1920 under the Administration of Justice Act, 1920 (U.K.), 10 & 11 Geo. V., c. 81. It was subsequently followed by the Foreign Judgments (Reciprocal Enforcement) Act, 1933 (U.K.), 23 & 24 Geo. V., c. 13. These statutory schemes, which often operated on the basis of reciprocity, provided a means for registering the foreign judgment. Registration was meant to provide an expedited means for enforcement of judgments. Reciprocity was meant to encourage other countries to adopt similar schemes. These statutory schemes did not purport to abolish the common law. The common law and statutory schemes co-exist, even to this day, in most Commonwealth countries. A notable characteristic of both schemes was that they applied to only foreign money judgments. As demonstrated in Part D, it is only recently that some Commonwealth countries are attempting to do away with this limitation. 
C THE CALL FOR RE-EXAMINATION
I SOME RECENT CANADIAN DECISIONS
In recent times, doubt has been cast on the continued application of the rule restricting the enforcement of foreign judgments to only those for the payment of money. It has even been suggested that the rule “has been abrogated.” Uniforet Pate Port-Cartier Inc. v. Zerotech Technologies Inc., [1998] 9 W.W.R. 688, 50 B.C.L.R. (3d) 359 at para. 26. Others have called for its “re-examination.” Pro Swing C.A., supra note 8 at para. 9. These pronouncements have been influenced by the flexible approach to the enforcement of foreign judgments advocated in Morguard. 

In Morguard, lenders had brought foreclosure proceedings in respect of a mortgage loan secured on land in Alberta. The debtor formally lived in Alberta but was now resident in British Columbia. Although the defendant was served with process in British Columbia, he took no steps to defend the action. He appeared to have acted on the belief that the judgment was not going to be binding on him in British Columbia. As the common law stood at the time, for a foreign in personam judgment to be binding, the foreign court must have assumed jurisdiction by virtue of (a) the defendant’s presence within the jurisdiction at the time the action was commenced, or (b) his submission to the jurisdiction of the court by taking part in the proceedings. By staying in British Columbia and not participating in the proceedings, neither requirement was met. The debtor’s interest in the land was foreclosed. The land was sold, but the amount realized was less than the amount owed. The lenders therefore obtained default judgment from the Alberta court against the debtor and brought an action on the judgment in British Columbia to enforce it. 

Contrary to the defendant’s belief, the British Columbia Court of Appeal decided that the common law had to change. The Court reasoned that since it would have assumed jurisdiction in similar circumstances, reciprocity of judicial practice demanded that it enforce the judgment. Morguard Investments Ltd. v. De Savoye, [1988] 5 W.W.R. 650, 27 B.C.L.R. (2d) 155 (C.A.). Dissatisfied with this ruling, the defendant appealed to the Supreme Court of Canada. The Supreme Court of Canada thought that the reciprocity principle was too narrow. The Supreme Court of Canada examined the historical context within which the common law rules concerning enforcement of foreign judgments developed. Morguard, supra note 2 at 1095. It noted how comity should inform principles of private international law. Ibid. It noted further that “the rules of private international law are grounded in the need in modern times to facilitate the flow of wealth, skills and people across state lines in a fair and orderly manner.” Ibid. at 1096. Specific to the Canadian federal structure, the court noted how the rules of private international law should fulfill or enhance the intention of the Constitution of Canada to create a single country. Ibid. at 1099. The court accordingly held that “the courts in one province should give full faith and credit … to the judgments given by a court in another province or a territory, so long as that court has properly, or appropriately, exercised jurisdiction in the action.” Ibid. at 1102. For a court to properly exercise jurisdiction, there must be a “real and substantial” connection between the action and the province where the suit was brought. Since it was determined that the Alberta foreclosure action met this real and substantial connection test, the lenders could sue in British Columbia on their default judgment to recover the deficiency for the British Columbia resident debtor. This test is flexible. It enjoins the enforcing court to assess all the circumstances under which the foreign court assumed jurisdiction. The test has been extended to international judgments Beals, supra note 3. See generally Blom & Edinger, supra note 2, and Allison M. Sear, “Beals v. Saldanha: The International Implications of Morguard Made Clear” (2005) 68 Sask. L. Rev. 223. and has been variously received in other jurisdictions outside Canada. In South Africa, it has been noted that such a test devoid of precise meaning provides a veil for judicial discretion, and “the test is therefore not supported as a ground for international competence”: C.F. Forsyth, Private International Law: The Modern Roman-Dutch Law including the Jurisdiction of the High Courts, 4th ed. (Lansdowne: Juta, 2003) at 408. In England, it has been suggested that “there is much to be said for adopting the real and substantial connection test, or something similar”: North & Fawcett, supra note 17 at 422. So far the English courts have not acted on this suggestion, although the test actually traces its root to a House of Lords decision (Indyka v. Indyka, [1969] 1 A.C. 33, [1967] 2 All E.R. 689 (H.L.)), which dealt with the recognition of foreign divorce decrees at common law. Adrian Briggs, in a brief survey of the law in Australia, New Zealand, Ireland, Singapore, and Malaysia, has also noted that they “[have not] departed from English law on what is required to establish the jurisdictional competence of a foreign court.” See Adrian Briggs, “Crossing the River by Feeling the Stones: Rethinking the Law on Foreign Judgments” (2004) 8 S.Y.B.I.L. 1 at 12. It is in the shadows of Morguard that some Canadian courts have called for a re-examination of the rule limiting the enforcement of foreign in personam judgments only to those for the payment of money. 

In Pro Swing, Supra note 8. the plaintiff, an Ohio corporation, brought an action in the U.S. against the defendant, an Ontario corporation, for various intellectual property rights violations and unfair competition practices. A United States District Court of the Northern District of Ohio ordered consent decree enjoined the defendant from further violations. In 2002, the plaintiff learned that the defendant was violating the decree. It instituted proceedings in the U.S. to enforce the consent decree and sought compensation for damages. Although the defendant was served, it did not respond. The U.S. court found the defendant to be in contempt, enjoined it from further violations, and ordered it to account to the plaintiff. The plaintiff sought to enforce these orders in Ontario. 

It is important to note that Pro Swing arose at a time when the Canadian courts had, generally, adopted a very flexible attitude towards the enforcement of judgments coming from both within and without Canadian provinces. Notwithstanding this, there was no decision to the effect that the rule against the enforcement of foreign non-money judgments had been abrogated with respect to international judgments. Also, there existed no Canadian or provincial legislation allowing for the enforcement of in personam non-money judgments from other provinces. There was, however, one decision suggesting that Morguard had abrogated the rule, at least as regards judgments from other Canadian provinces. This decision was Uniforet, Supra note 36. discussed below. Another case, Barrick Gold Corp. v. Lopehandia, (2004), 71 O.R. (3d) 416, 239 D.L.R. (4th) 577 (C.A.) [Barrick Gold]. appeared to have been decided on the assumption that such enforcement was possible. In Barrick Gold, the Ontario Court of Appeal, after noting concerns about the enforceability of in personam injunctive reliefs against out-of-province residents, granted an injunction against a British Columbia resident in the hope that the British Columbia courts would enforce it. As the rules existed at the time, an injunction, being a non-money judgment, was not enforceable in British Columbia.
 
 It is against this background that Pro Swing was decided. At the time the trial judge gave judgment, Barrick Gold had not been decided. Although the Ontario Court of Appeal released their Barrick Gold judgment some three weeks before Pro Swing, the Court did not cite it. The trial court Pro Swing Inc. v. ELTA Golf Inc. (2003), 68 O.R. (3d) 443, 30 C.P.R. (4th) 165 (S.C.) [Pro Swing Trial cited to O.R.). held that Morguard did not purport to change the law relating to the requirement that to be enforceable, a foreign judgment must be for a fixed sum. As the judge rightly noted, this requirement was not at issue in Morguard. The judge was nonetheless persuaded that the rule may be relaxed or removed depending on the circumstances of each case. Indeed, as regards judgments from other Canadian provinces, he noted, “the requirement is of questionable utility.” Ibid. at 449. After taking into account the fact that the consent decree was signed by the parties and reflected a settlement between them, that by its terms it was intended to have extra-territorial application, and that the underlying factual matrix was set out in the settlement agreement, the judge held the consent decree and the order to account enforceable. On appeal, the Ontario Court of Appeal Pro Swing C.A., supra note 8. found that the decree and order were too uncertain to be enforceable and thus refused to enforce them. The Court of Appeal’s decision, however, cast doubt on the propriety of restricting enforcement to only foreign money judgements. In the words of the court, “the time is ripe for a re-examination of the rules governing the recognition and enforcement of foreign non-money judgments.”  Ibid. at para. 9. To the court, such a re-examination will be in accordance with the need to accommodate “the flow of wealth, skills and people across state lines.” Ibid. 

In Uniforet, Supra note 36. the plaintiff carried on business in Quebec. The defendant operated in British Columbia. The plaintiff entered into a contract with the defendant, and the parties agreed that disputes arising under the contract would be subject to arbitration. In 1996, a dispute arose and it was sent to arbitration. The arbitral panel ordered the defendant to grant the plaintiff access to make photocopies of its books and records. The Superior Court of Quebec subsequently confirmed the arbitral award. The defendant refused to comply with the award and the plaintiff sought its enforcement in the British Columbia Supreme Court. The defendant argued that the judgment of the Quebec court could not be enforced in British Columbia since it was not for a fixed sum of money. The court refused to enforce the judgment on the ground that it was not final and conclusive as it was uncertain in its terms. The court, however, held that the rule that a foreign judgment must be for a sum certain before it can be enforced “has been abrogated” by the Morguard decision. Ibid. at para. 26. 

However, Uniforet should be approached cautiously as authority for the abrogation of the rule against enforcement of foreign non-money judgments. The Uniforet decision related to the enforcement of a judgment from another Canadian province; thus, the statement regarding the abrogation of the rule might have been compelled by the constitutional imperative to grant “full faith and credit” to judgments from other provinces. Morguard, supra note 2; Hunt, supra note 3 at para. 56. Uniforet, unlike Pro Swing, did not relate to an international judgment. Consequently, the extent to which it may be extended to international judgments was not addressed.

Canadian writers have added their voice to the call for a re-examination of the rule against enforcement of foreign non-money judgments. Castel and Walker write:
For all the policy reasons favouring the enforcement of foreign judgments, it is suggested that courts should be willing to consider foreign judgments granting relief other than for specific sums of money to determine whether they are capable of giving effect to those judgments in a way that reflects the intentions of the issuing court and that is fair to the parties. Janet Walker, Castel and Walker Canadian Conflict of Laws, 6th ed. (Toronto: Butterworths, 2005) vol. 1 at 14-21 [Walker]. 

Ullrich argues that “[t]here is good reason to expect that our judiciary will also recognize that modern global commerce demands the enforcement of a panoply of remedies beyond simply monetary judgments.” See Ullrich, supra note 8 at 55. See also Jeff Berryman, “Cross-Border Enforcement of Mareva Injunctions in Canada” (2005) 30 Advocates’ Q. 413 at 437, where, writing on the need to secure the “immediate enforcement” of a Mareva order, he suggests that the Supreme Court of Canada “will need to revise the current position on recognition of non-monetary judgments issued by foreign courts.” However, not all Canadian writers wholly support this position. See e.g. Black, supra note 8 at 94-96.

One cannot expect unanimity for such a move. As shown below, there are compelling reasons for it. However, there are problems and difficulties that will come with the enforcement of non-money judgments. First, an equivalent non-money relief may not be available in the enforcing forum. In other words, there may be no existing mechanism for enforcing the foreign non-money judgment since it is unknown to the enforcing jurisdiction. This gives rise to the question: How can a court enforce a relief unknown to it or which could not have been available to the plaintiff in similar circumstances had the plaintiff first sued in the enforcing forum? This problem may be overcome by the rule that a party who seeks enforcement of a foreign judgment is bound by the enforcement mechanisms in the enforcing forum. That person cannot claim privileged treatment. That said, comity and the dictates of justice Notwithstanding the difficulties of defining “justice,” Canadian courts have in recent times emphasized the need for considerations of justice to infuse conflict of laws judgments. See e.g. J.G. Castel, Canadian Conflict of Laws (Toronto: Butterworths, 1975) at 9-11, cited in Avenue Properties Ltd. v. First City Development Corp. (1985), 65 B.C.L.R. 301 at para. 28, [1985] B.C.J. No. 230 (QL) (S.C.) [Avenue Properties], where it was noted that “[t]he desire to do justice in cases involving legally relevant foreign elements is often advanced as the most important objective of any system of conflict of laws…. The search for justice is a very important element in the development of a coherent system of conflict of laws in territorial units like those of Canada where principles and rules of conflicts are largely the work of the courts.” See also Allen v. Lynch, [1993] P.E.I.J. No. 146 at para. 22 (S.C. (T.D.)) (QL), where it was held that “[t]he parochial interests of individual states must give way to the principles of order and fairness in a modern world….” may require granting a remedy that, at least substantively, fulfils the object sought by the non-money order. 

In G v. Caledonian Newspapers Ltd., [1995] S.L.T. 559 [Caledonian Newspapers]. the petitioners obtained an injunction from the High Court of England against the disclosure of their identity and that of their children. They sought an interim interdict in Scotland replicating the terms of the English injunction relying on section 27(1)(c) of the Civil Jurisdiction and Judgment Act 1982. This section provides that the Court of Session may in any case to which the section applies grant interim interdict. This Act allows for the enforcement of non-money judgments from courts of the United Kingdom. Both counsel and the court agreed that no substantive remedy comparable to that given effect by the terms of the English injunction would in the circumstances have been available under the law of Scotland. In granting the petition, Lord Marnoch held that “in the exercise of comity” Caledonian Newspapers, supra note 62 at 561. the court should lend its aid by granting an order in terms similar to the English one. 

Second, the enforcing court may have to determine whether the judgment was intended to have extraterritorial effect. Non-money judgments are often more invasive with respect to individual rights than money judgments. The scope of their application may be at issue. The need to determine their scope and applicability may suggest a need to investigate, to some extent, the underlying facts. This does not, however, imply that the court must re-open the whole case or make the judgment creditor For the purposes of this paper, “judgment creditor” refers to the holder of a foreign non-money judgment. re-litigate the cause afresh. Although the common law courts have traditionally been reluctant to go into the merits of the case when enforcing a money judgment, sometimes they find it is in the interest of justice to do so. The same case can be made for non-money judgments. 

Finally, enforcing non-money judgments may require some level of oversight responsibility or supervision by the court to ensure compliance. This entails costs and use of public funds. But that is true for all judicial decisions. It is important to note that when a court decides to enforce a foreign judgment, the judgment becomes that of the enforcing court and it ceases to be foreign. This is particularly evident in statutory schemes for the registration of foreign judgments. A registered judgment has the same force and effect as a judgment of the registering court.  Thus, any difficulties with the foreign judgment have to be resolved at the time of the decision to enforce. Where the circumstances of a particular case merit it, the court may decline to enforce the foreign judgment. Subsequent difficulties will not be peculiar to the foreign judgment as it ceases to be a foreign judgment when the court decides to enforce it. Indeed, the cost implications of enforcing foreign non-money judgments may be exaggerated. Plaintiffs could be made to bear the cost of enforcement. Cases of individuals seeking to enforce foreign non-money judgments are rare, a fact reflected in the paucity of decided cases. This, however, does not provide an excuse for neglecting to develop this area of the law. The present demands of international litigation make development of this area of the law imperative.

II THE RULE AGAINST ENFORCEMENT OF NON-MONEY JUDGMENTS AND CURRENT TRENDS IN INTERNATIONAL LITIGATION
In discussing the need to re-examine the rule against the enforcement of non-money judgments, it is important to appreciate the perspective from which one is arguing. An action for the enforcement of a foreign judgment should not be seen solely as a relationship between two courts or states. Neither is it simply a matter of international judicial cooperation. The interest of the foreign plaintiff should not be ignored. While arguments about extra-territoriality and potential asymmetries in cost between the enforcement of money and non-money judgments may be important, Black, supra note 8 at 90-91. equally relevant is the need to ensure that individuals have a speedy and efficient way of enforcing foreign judgments. The litigant is interested in “prompt, certain and effective enforcement of judgments” and not technicalities. Walker, supra note 58 at 14-1. See also B.A. Caffrey, International Jurisdiction and the Recognition and Enforcement of Foreign Judgments in the LAWASIA Region: A Comparative Study of the Laws of Eleven Asian Countries Inter-se and with the E.E.C. Countries (North Ryde: CCH Australia Ltd., 1985) at 6, where he notes that predictability, security of transactions, and the prompt, efficient, and certain enforcement of claims are factors that feature prominently in investment decision-making. Although Caffrey was writing in the specific context of debt claims, it is suggested that this is also true in respect of non-money claims. Allowing him to bring an action on the foreign judgment rather than forcing him to re-litigate the cause afresh promotes this objective. 

In discussing the continued application of the rule, it should also not be assumed that foreign judgments are always held by “foreigners.” It is not impossible to conceive of a citizen or resident seeking to enforce a foreign judgment in his own country. A citizen or resident may, for various procedural and substantive reasons (such as limitation periods, anticipated remedies, cost, and availability of witnesses), sue in a foreign court but seek to enforce that judgment in his own country. Thus, we are not developing rules only for “foreigners” but potentially for “ourselves.” See generally John Rawls, A Theory of Justice (Cambridge, Mass.: Belknap Press of Harvard University Press, 1971). Godard, supra note 17, provides an example of how a private international law rule may work hardship on a citizen in his own country. In this case, the French plaintiffs sued the English defendants in France on a charter-party that was governed by English law. The French court took a legally mistaken view of the implication of a penalty clause in the agreement, and when the defendants were sued in England on the judgment they pleaded this mistaken view of English law in defence. It is a rule of the common law that an erroneous judgment delivered by a foreign court is not void in England. (See Imrie v. Castrique (1860), 8 C.B. (N.S.) 405 at 428, where the court held that “they [the foreign judgments] are, no doubt, erroneous judgments, but they are not void.”) Accordingly, the plea failed. The defendants were therefore stuck with a judgment founded on a mistaken view of the law of their own country in their own nation! However, it appears the defendants were partly to blame for their predicament, for it is suggested by Hannen J. at 153-54 that they failed to bring the relevant English law to the attention of the French court. This suggests that we must have a broader outlook and avoid being too nationalistic or protective in our examination of the continued application of the rule against enforcement of foreign non-money judgments. 

The fundamental principle advocated here is that an individual should be able to enjoy the benefits of the “remedy upon a just obligation … irrespective of the state of its origin” Milwaukee County v. M. E. White Co., 296 U.S. 268 at 277, 56 S. Ct. 229 (1935). or the type of judgment. He cannot, of course, claim better treatment; he must be content with the enforcement processes available in the forum for similar domestic judgments. But his judgment should not be denied enforcement solely on the ground that it is not for money. Private international law cannot be oblivious to the dictates of human rights law. A litigant can argue a denial of the right of access to justice in an action for the enforcement of foreign judgments. It can be argued that the right of access to justice would be illusory if a country’s legal system allowed final, binding judicial decisions from a foreign court to be inoperative to the detriment of one party. AIG Capital Partners Inc. v. The Republic of Kazakhstan, [2005] EWCH 2239 (Comm.) at paras. 62-84, [2006] 1 All E.R. 284 (Q.B.). This case relates to the enforcement of an arbitral award. It was argued unsuccessfully that a plea of sovereign immunity to an action to enforce the award violates article 6(1) of the U.K.’s Human Rights Act, which has been interpreted as guaranteeing the right of access to justice.  This detriment includes potential cost and delay in enforcement, which will ensue if the individual is made to re-litigate the cause. It is suggested that it will not be long before this restrictive rule is challenged as being in violation of this right. Such a situation may arise where, for example, a foreign non-money judgment obtained by a citizen or resident is denied enforcement in his own country because of this restrictive common law rule.

Modern-day international commercial litigation suggests a need for the re-assessment of the rule restricting the enforcement of in personam foreign judgments to those for a sum of money. The emergence of new reliefs, hitherto unknown to the common law, and their frequent deployment to serve the cause of justice, has become a common feature of modern international commercial litigation. Provisional and protective reliefs like the Mareva injunction, Mareva Compania Naviera v. International Bulkcarriers, [1975] 2 Lloyd’s Rep. 509 (C.A.); Crédit Suisse Fides Trust S.A. v. Cuoghi, [1997] 3 All E.R. 724, [1995] E.W.J. No. 4523 (C.A.), Republic of Haiti v. Duvalier, [1989] 1 All E.R. 456 (C.A.). A Mareva injunction freezes the assets of the defendant or prevents him from dealing with them in such a manner as will defeat the plaintiff’s claim. It may be granted over assets both in and out of the jurisdiction of the court.  the Anton Piller order, Anton Piller v. Manufacturing Processes Ltd., [1976] 1 All E.R. 779 (C.A); Altertext Inc. v. Advanced Data Communications Ltd., [1985] 1 All E.R. 395 (Ch.). An Anton Piller order allows the plaintiff to enter the defendant’s premises to search and take documents or other evidence relevant to the plaintiff’s claim against the defendant. the anti-suit injunction, Turner v. Grovit, [2001] UKHL 65, [2005] H.L.J. No. 65; Donohue v. Armco Inc., [2002] 1 All E.R. 749 (H.L.), [2001] H.L.J. No. 64. An anti-suit injunction restrains the defendant from litigating in a foreign court.  and negative declarations are examples of such reliefs. These reliefs have benefits for the individual litigant and, indeed, society as a whole. They preserve the status quo, ensuring that a party does not dissipate his assets to defeat a prospective judgment and generally prevent him from taking actions to defeat the course of justice. They may also be tactically deployed to the beneficial end of achieving a settlement. Gerry Maher & Barry J. Rodger, “Provisional and Protective Remedies: The British Experience of the Brussels Convention” (1999) 48 I.C.L.Q. 302. Such a settlement, from a public policy perspective, is good for society as it reduces judicial workload. Additionally, and especially in this electronic age, time is of the essence in these reliefs. International cooperation in their enforcement is sometimes necessary. The ability of a party to bring an action for the enforcement of these judgments will be a great boost to securing these benefits. A similar case can be made for other substantive reliefs that are not money judgments, such as orders to transfer shares, permanent injunctions, orders for the restitution of chattel, and specific performance generally.

The restriction of enforcement to monetary judgments undermines the fundamental public policy objective of ensuring that there is an end to litigation. See generally Peter R. Barnett, Res Judicata, Estoppel, and Foreign Judgments (Oxford: Oxford University Press, 2001). This objective must have both domestic and international appeal. As Story notes, “[t]here is nothing more hurtful to society, than that lawsuits be perpetual.” Story, supra note 17 at 992. To force a party to re-litigate a cause that has already been judicially determined entails a waste of judicial resources. It also amounts to a promotion of litigation at a time when we aim to reduce both judicial workload and litigation. It is revealing to note that while this restrictive rule applies when a plaintiff seeks enforcement of the foreign judgment, no such restriction is imposed when a defendant relies on a foreign judgment as giving rise to an estoppel. For a foreign in personam judgment to be recognised as giving rise to an estoppel, the foreign court must have possessed jurisdictional competence in the international sense, the decision must have been final and conclusive, and the court must have determined the dispute on the merit. See Barnett, supra note 76 at 40, and generally Carl Zeiss Stiftung v. Rayner (No. 2), [1967] 1 A.C. 853 (H.L.). It may be argued that enforcement entails the use of the enforcement processes of the court; hence the need for the money requirement to limit the number of enforceable judgments to conserve judicial resources. Recognising a foreign judgment as giving rise to an estoppel, on the other hand, does not entail much use of judicial resources; thus, there is no need to exclude enforcement on the basis of the type of judgment. This argument, however, ignores the fact that the fundamental objective of both parties in these two instances is the same: to secure the advantage of the foreign judgment. Equal treatment of both parties is necessary to avoid potential injustice. 

To argue that the fundamental objective of both parties (i.e. a plaintiff seeking enforcement and a defendant pleading estoppel) is the same is not to ignore the fact that their positions are different with respect to the litigation before the foreign court. The plaintiff “Plaintiff” here includes a defendant who makes a counter-claim. in the foreign court chooses the forum for the litigation with certain substantive and procedural advantages that will inure to him in mind. These advantages include the cost of litigation, the amount of damages or character of relief potentially available, the possibility of a jury trial, and the effect of limitation periods. The defendant, on the other hand, might not have appeared to litigate or was even unaware of the litigation. The defendant is “forced” to litigate. Thus, their level of participation and control over the litigation in the foreign court differs. A party against whom an estoppel is pleaded “has had his day” in the foreign court; therefore, an estoppel is seldom found on a default judgment. See Barnett, supra note 76 at 54, 62-74. This may not be the case with a defendant against whom the foreign plaintiff, now judgment creditor, seeks to enforce the foreign judgment. 

These differences call for caution in extending the court’s treatment of estoppel to that of enforcing foreign non-money judgments. But the differences do not support an outright refusal to enforce foreign non-money judgments. One of the fundamental objectives of private international law is the protection of rights acquired under a foreign system of law: “the desire to do justice in cases involving legally relevant foreign elements is often advanced as the most important objective of any system of conflict of laws.” Avenue Properties, supra note 61.  The subject should be seen as providing rules that allow acts in another sovereign’s territory to be taken into account in order to avoid potential injustice to the individual. It is severely unjust to be forced to re-litigate a matter already adjudicated upon by a competent authority. This injustice becomes more apparent in cases where the foreign court properly exercised jurisdiction over the losing party who now seeks shelter under the common law by arguing that the judgment is not enforceable simply because it was not for a sum of money.

The Supreme Court of Canada’s redefinition of comity in terms of justice, necessity, and convenience See Morguard, supra note 2. provides a framework for assessing which foreign judgments should be recognised and enforced. It suggests a case-by-case assessment to determine which foreign judgments should be enforced. The current demands of international litigation call for a re-assessment of the blanket and restrictive common law rules, which date back to times very different from ours. The common law rule allowing for the enforcement of only money judgments developed at a time when international mobility was limited, judicial reliefs were highly localised, and international judicial cooperation was minimal. All these cannot be said of our present world. Globalisation has made the movement of people, capital, and services across international boundaries the norm. With this has come the need for protection of rights. Although the courts are slow to grant reliefs with extra-territorial reach, they have become part of the international litigation landscape. There are also trends towards international judicial cooperation. All these suggest a need to be flexible in our treatment of foreign judgments. 

The Supreme Court of Canada traces the common law’s restrictive approach towards the recognition of foreign judgments to nineteenth century ideas of territoriality and sovereignty. Morguard, ibid. at 1095. To the court, modern rules of private international law should be grounded in the need to facilitate the inter-state flow of wealth, skills, and people in a fair and orderly manner. It is a welcome sign that since Morguard, the attitude of Canadian courts toward foreign judgments has been “strikingly liberalised.” Blom, supra note 1, 83 at 114. It remains to be seen whether this attitude will ultimately be extended to foreign non-money judgements.

The need to relax the old common law rules on the enforcement of foreign judgements to meet present global challenges has been recognised in another case. In United States of America v. Ivey, (1996), 30 O.R. (3d) 370, 139 D.L.R. (4th) 570 (C.A.), aff’g (1995), 26 O.R. (3d) 533, 130 D.L.R (4th) 674 (Ct. J. (Gen. Div.) [Ivey cited to O.R.]. the Ontario defendant corporation was the parent company of a Michigan corporation, which was in the business of waste disposal. The Michigan corporation went into bankruptcy and the U.S. Environmental Protection Agency (E.P.A.), pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act 1980, 42 U.S.C. § 9601 et seq (1980), undertook to clean up the site. The United States then brought an action in a U.S. District Court against the corporation pursuant to the Act for reimbursement of the cost of remedial measures undertaken by the E.P.A. The action was not defended, and judgment was granted against the defendant. The United States subsequently brought an action in Ontario to enforce the judgment. The defendant argued inter alia that the judgment was based on penal, revenue, or other public law of a foreign state and was hence unenforceable. This amounts to an argument against indirect enforcement and can be distinguished from an action founded directly (e.g. for injunction or confiscation) on the legislation. See Attorney General of New Zealand v. Ortiz, [1984] 1 A.C. 1, [1983] 2 All E.R. 93 (H.L.); Attorney General (United Kingdom) v. Heinemann Publishers Australia Pty. Ltd. (No. 2), [1988] 165 C.L.R. 30, [1989] 2 F.S.R. 631. The Court rejected this argument and held that the U.S. environmental legislation was not a penal or revenue statute and was thus not caught by the exception against enforcement. The Court noted that “[t]he public law exception to the enforceability of foreign judgments rests … on a shaky doctrinal foundation”; Ivey, supra note 85 at 374. that since many jurisdictions have adopted similar statutes, “[i]nternational comity supports the mutual enforcement of such similar statutory regimes”; Ibid. and that “[i]t is no extension of U.S. sovereign jurisdiction to enforce its domestic judgments against those legally accountable for an environmental mess in the United States….” Ibid. 

These pronouncements cast doubt on the foundations of the exception. More important for our purposes, it introduces a functional and flexible approach to the application of the exception Compare Huntington v. Attrill, [1893] A.C. 150, 8 T.L.R. 341 (H.L.). and could be extended to the treatment of foreign non-money judgments. This flexible and functional approach is especially revealed in the lower court’s emphasis on the need for accountability, the inadequacy of common law remedies for environmental harm, and concurrent practice among states. The case affirms and reflects the need to adopt a more flexible approach to the enforcement of foreign judgments. A doctrinaire approach will not do. Certain foreign judicial orders may be so important for the protection of private or public rights that to deny their enforcement will amount to injustice. In the instant case, the lower court noted, “[i]n an area of law dealing with such obvious and significant trans-border issues, it is particularly appropriate for the forum court to give full faith and credit to the laws and judgments of neighbouring states.” United States of America v. Ivey (1995), 26 O.R. (3d) 533, 130 D.L.R (4th) 674 at 690 (Ct. J. (Gen. Div.)) [emphasis added]. Significantly, there is no suggestion in this dictum that some judgments require separate treatment.

New challenges such as electronic commerce, internet activities, trans-boundary environmental harm, and intellectual property rights violations all demand global solutions and cooperation. Money judgments are often inadequate remedies in these areas. Injunctions are often a better remedy, as in the case of a threatened intellectual property right violation or environmental damage. A reformed law on the enforcement of non-money judgments would be a useful tool in meeting these challenges. It would make the set of foreign in personam judgments entitled to enforcement “complete.” It would allow for an expeditious and cost-effective way of enforcing these judgments. Re-litigation involves time and cost. Time is usually of the essence in meeting these challenges.

III LEGISLATORS TAKE THE LEAD
Traditionally, the reform of private international law has been the preserve of judges and “eccentric professors.” William L. Prosser, “Interstate Publication” (1952-53) 51 Mich. L. Rev. 959 at 971.  Increasingly, however, legislators have taken up the cause of reforming the rules of private international law, albeit upon recommendation from academics and judges. See generally Peter North, “Private International Law: Change or Decay?” (2001) 50 I.C.L.Q. 477; Christopher Forsyth, “The Eclipse of Private International Law Principle? The Judicial Process, Interpretation and the Dominance of Legislation in the Modern Era” (2005) 1 J. Pri. Int’l. L. 93. The law on the enforcement of foreign non-money judgments is one such area. On the national and international scenes there are various efforts to make provision for the enforcement of foreign non-money judgments. 

In the U.K., where the rule originated and subsequently spread to the colonial territories, the Civil Jurisdiction and Judgments Act 1982 Civil Jurisdiction and Judgments Act 1982 (U.K.), 1982, c. 27.  provides for the reciprocal enforcement of judgments from signatories to the Brussels Regulation on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters. Council Regulation (EC) No. 44/2001 O.J. 2001 O.J. L12/1 [Brussels 1 Regulation]. Section 4(1) makes provision for the enforcement of judgments (money and non-money) from E.U. states. Section 18(1)(b) provides for the enforcement of non-money judgments from other parts of the U.K. The fact that the operation of the rule has been reduced in scope in the U.K. is significant for the common law world. Indeed, other commonwealth countries appear to have taken a cue from this. 

In Australia, the Foreign Judgments Act 1991 Foreign Judgments Act 1991 (Cth). In Davis v. Turning Properties Pty Ltd. (2006), 222 A.L.R. 267 (N.S.W.S.C.), one of the principal orders sought by the plaintiff was an order that a world-wide Mareva order given by the Supreme Court of the Commonwealth of the Bahamas be given full force and effect in the State of New South Wales to enable its enforcement. The court acknowledged that no regulations had been made to give the courts jurisdiction to enforce non-money judgments from designated countries under the Foreign Judgments Act 1991. Nonetheless, it held that it had an inherent jurisdiction to make an order in aid of the enforcement of a foreign judgment in Australia, whether that judgment has yet been obtained or not. It accordingly granted a Mareva order to support the Bahamas’ order. provides for the enforcement of non-money judgments. Section 5(6) of the Act provides:
If the Governor-General is satisfied that, in the event of the benefits conferred by this Part being applied to all or some non-money judgments given in the courts of a country in relation to which this Part extends, substantial reciprocity of treatment will be assured in relation to the enforcement in that country of all or some non-money judgments given in Australian courts, the regulations may provide that this Part applies to such non-money judgments, given in the courts of that country, as prescribed.

Although no such regulation has been made in Australia, it is an important development in the common law world. It represents an attempt to bring the law on the enforcement of judgments in line with current realities. Most commonwealth statutory schemes for the enforcement of foreign judgments copied the U.K.’s Foreign Judgments (Reciprocal Enforcement) Act, 1933, supra note 35, which did not contain this provision. It is significant that, unlike similar statutes in other “federal” states, See e.g. Uniform Law Conference of Canada, the proposed Uniform Enforcement of Canadian Decrees Act (1999), online: <http://www.ulcc.ca/en/us/index.cfm?sec=1&sub=1u3>, and s. 18(1)(b) and sch. 7 of the Civil Jurisdiction and Judgments Act 1982 (U.K.), 1982, c. 27. it applies to judgments from other sovereign countries. Founded on reciprocity, it is an invitation to other countries to take a second look at their enforcement regimes to secure this benefit. In New Zealand, s. 3B of the Reciprocal Enforcement of Judgments Act 1934 Reciprocal Enforcement of Judgments Act 1934 (N.Z.), 1934/11. This section was inserted, as from 13 March 1992, by s. 4 of the Reciprocal Enforcement of Judgments Amendment Act 1992 (N.Z.), 1992/10. contains provisions similar to the Australian legislation above. Hopefully other common law countries will see the need for reform in this area of the law and will take up this challenge. 

In Canada, the Uniform Law Conference of Canada adopted the Uniform Enforcement of Canadian Decrees Act in 1997. See generally British Columbia Law Institute, Report on the Enforcement of Non-money Judgments from Outside the Province (Vancouver: British Columbia Law Institute, 1999), online: British Columbia Law Institute <http://www.bcli.org/pages/projects/uecda/UECDAtext.html>. This Act provides a mechanism for the enforcement of non-monetary judgments in Canada with very limited defenses. The Act deals with only inter-provincial judgments and does not extend to judgments from foreign countries. The Act is, however, significant, for although Canada is a federal state, the common law rule against the enforcement of non-money judgment applies as between provinces. The Act was influenced by the Supreme Court’s ruling that
the courts in one province should give full faith and credit, to use the language of the United States Constitution, to the judgments given by a court in another province or a territory, so long as that court has properly, or appropriately, exercised jurisdiction in the action. Morguard, supra note 2 at 1102.

Although the Act is currently not in force in any province, some provinces have passed legislation based on the Act with a view to bringing it into force. See e.g. Yukon’s Enforcement of Canadian Judgements and Decrees Act, S.Y. 2000, c. 12; Nova Scotia’s Enforcement of Canadian Judgments and Decrees Act, S.N.S. 2001, c. 30; British Columbia’s Enforcement of Canadian Judgments and Decrees Act, S.B.C. 2003, c. 29; and Saskatchewan’s Enforcement of Canadian Judgments Act, S.S. 2002, c. E-9.1001. It represents an important first step towards the enforcement of foreign non-money judgments in Canada. Indeed, a recent Saskatchewan legislation, although not yet in force, makes provision for the enforcement of non-money judgments. Enforcement of Foreign Judgments Act, S.S. 2005, c. E-9.121. The Act defines a foreign judgment as “a final decision made in a civil proceeding by a court of a foreign state, rendered by means of a judgment, order, decree or similar instrument in accordance with the laws of that state, and includes a final decision made by an adjudicative body other than a court if the enforcing court is satisfied that the adjudicative body is the body that determines disputes of the kind in question in that state.” Although this potentially excludes some interlocutory reliefs, it clearly covers declaratory judgments, orders for specific performance, permanent injunctions, orders for the delivery of chattels or movables, and similar orders. Unlike other statutory schemes for the enforcement of judgments, this legislation is not based on reciprocity. Therefore, it is potentially available for the enforcement of all foreign judgments irrespective of origin.

In Singapore, a recent proposal by the Law Reform Committee Singapore Academy of Law, Report of the Law Reform Committee on Enforcement of Foreign Judgments (June 2005), online: Legal Workbench <http://lwb.lawnet.com.sg/legal/lgl/html/free/lrcr.htm>. advocates for a scheme for the registration of non-money judgments. In the Committee’s view, the “growing practical importance of non-money judgments in the modern enforcement of international debts is such that it would be wrong and unrealistic to continue to exclude them from the enforcement by registration scheme.” Ibid. at 27. Registration under the proposed scheme is not as of right. The court must be satisfied that it is just and convenient to enforce the non-money judgment. Additionally, the scheme is based on reciprocity. Notwithstanding these limitations, it adds to the mounting evidence of an increasing recognition of the importance of enforcing non-money foreign judgments.

In Africa, it appears that not many Commonwealth countries have taken notice of this trend towards a statutory scheme for the enforcement of non-money judgments. Existing legislation is still limited to the enforcement of money judgments. See e.g. Ghana: Courts Act 1993Act 459; Nigeria: Foreign Judgment (Reciprocal Enforcement) Act 1990 Cap 152; South Africa: Enforcement of Foreign Civil Judgments Act, 1988, 32 of 1988; Botswana: Judgments (International Enforcement), 1981, Act 16 of 1981; Tanzania: Reciprocal Enforcement of Foreign Judgments Act 1935 (Cap 8); Kenya: Foreign Judgments (Reciprocal Enforcement) Act (Cap 43). Section 3(1)(b) of the Kenyan legislation, however, allows for the registration of an order or judgment from a designated court in civil proceedings under which moveable property is ordered to be delivered to any person. However, South Africa is currently discussing the possibility of enforcing foreign non-money judgments. South Africa, South African Law Reform Commission, Consolidated Legislation Pertaining to International Co-operation in Civil Matters (Project 121, Discussion Paper 106) at 57-59, online: South African Law Reform Commission Discussion Papers <http://www.doj.gov.za/salrc/dpapers/dp106_prj121/dp106_prj121_b.pdf>. A sound foreign judgment enforcement regime is increasingly being recognised as an essential tool for the promotion of international trade and investment. It is suggested that, consistent with current trends, subsequent reforms by African Commonwealth countries of their law on the enforcement of foreign judgments should take account of these new developments. The recent Commonwealth Ministerial Meeting in Accra, Ghana, recommended that Commonwealth countries reform their laws on the recognition and enforcement of foreign judgments to meet current development needs. Communiqué, Meeting of Commonwealth Law Ministers Accra, Ghana, 17-20 October 2005 para. 38, online: <http://www.thecommonwealth.org/shared_asp_files/uploadedfiles/2A07BB49-003F-4916-8B21-C368B0DE486C_FINAL-LMM-COMMUNIQUE.pdf >. In Africa, this need for reform of private international law is even more imperative as the continent moves closer towards economic integration with a potential increase in trans-boundary relationships and concomitant disputes. See generally Richard F. Oppong, “Private International Law in the African Economic Community: A Plea for Greater Attention” 55 I.C.L.Q. [forthcoming in October 2006]; Bankole Thomson, “Legal Problems of Economic Integration in the West African Sub-Region” (1990) 2 A.J.I.C.L. 85 at 99-100; Bankole Thomson & Richard S. Mukisa, “Legal Integration as a Key Component of African Economic Integration: A Study of Potential Legal Obstacles to the Implementation of the Abuja Treaty” (1994) 20 Commonwealth L. Bull. 1446 at 1454.

In the U.S., the American Law Institute has also proposed enforcing foreign “declaratory judgments, injunctions and other comparable orders.” American Law Institute, Recognition and Enforcement of Foreign Judgments: Analysis and Proposed Federal Statute (Philadelphia: American Law Institute, 2005) at 36-40. However, it leaves their recognition and enforcement to the discretion of the court. In 1998, the U.S. Supreme Court held that injunctions were within the scope of “judicial proceedings” as defined by the full faith and credit clause of the U.S. Constitution. Baker v. General Motors Corp. 522 U.S. 222 (1998) [Baker]. See generally Stewart E. Sterk, “The Muddy Boundaries between Res Judicata and Full Faith and Credit” (2001) 58 Wash. & Lee L. Rev. 47. Significantly, the court found “no reason why the preclusive effects of an adjudication … should differ depending solely upon the type of relief sought….” Baker, ibid. at 234. The American Law Institute’s draft statute extends the logic of this ruling to international injunction judgments. Indeed, as far back as 1971, the authors of the American Restatement (Second) of Conflict of Laws had advocated that the principle of international comity should not be limited to foreign money judgments. They anticipated that 
a decree rendered in a foreign nation which orders or enjoins the doing of an act will be enforced in this country provided that such enforcement is necessary to effectuate the decree and will not impose an undue burden upon the American court and provided further that in the view of the American court the decree is consistent with fundamental principles of justice and of good morals. Restatement (Second) of Conflict of Laws § 102, comment g (1971). In Pilkington Brothers PLC v. AFG Industries Inc., 581 F. Supp 1039 at 1043 (1984), the court found “no reason to quarrel with the Restatement’s position.” At 1045, the court noted that “rather than create a per se rule against recognition and enforcement of foreign interim injunctions, the Court will analyze the particular facts of [a] case under general principles of international comity.” However, in this case the court declined relief for the plaintiff, who prayed the court to duplicate the terms of an English injunction. In Murray v. British Broadcasting Corp., 906 F. Supp. 858 at 865 (1995), Stanton J. also held that “an injunction issued by an English court will be enforceable in the United States under the doctrine of comity, provided the English proceedings were orderly, fair and consistent with United States policy.” See generally David L. Underhill, “Denying Enforcement of a Foreign Country Injunction—Solution or Symptom?: Pilkington Bros. v. AFG Industries, Inc.” (1984-85) 17 Conn. L. Rev 703. 

The approach of the American Law Institute’s draft statute provides an interesting contrast to some of the schemes outlined above. Unlike the approach adopted in Australia and New Zealand and proposed in Singapore, where the executive makes a prior determination of which country’s non-money judgments will be enforced on the basis of reciprocity, the U.S. approach allows the judge to exercise discretion on a case-by-case basis. Because it is not founded on reciprocity, the U.S. approach may be beneficial to many more international litigants.

Among members of the European Union, the Brussels 1 Regulation Supra note 95. regulates the enforcement of judgments in civil and commercial matters. Article 32 of the Brussels 1 Regulation defines a judgment as “any judgment given by a court or tribunal of a Member State whatever the judgment may be called…” It is not limited to the enforcement of only money judgments. Under art. 38 of the Brussels 1 Regulation, such a judgment is enforceable upon application of any interested party. In a recent decision of the Swiss Federal Supreme Court, it was held that an English worldwide freezing order could be enforced in Switzerland, although in this instance the court found the order not specific enough in its terms for enforcement. This decision, Uzan v. Motorola, was given on 30 July 2003, online: <http://www.bger.ch/>. The case was decided under the Lugano Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters [1988] O.J. L. 319/9. For a discussion of the case, see Simon Hart “Motorola Revisited: The Swiss Connection” Commercial Disputes Newsletter (April 2004) 8, online: Richards Butler <http://www.richardsbutler.com/pdf/cdg_newsletter_no_18.pdf>. This shows that it is possible to enforce non-money judgments when there is judicial will.

The Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters adopted by the Hague Conference on Private International Law This Convention came into force in 1979. See online: <http://www.hcch.net/index_en.php?act=conventions.text&cid=78>. There are present efforts to negotiate a new Convention.  also makes provision for the enforcement of non-money judgments. Article 2 provides that the convention applies to “all decisions by the courts of Contracting states….” This brings within the scope of the convention reliefs in the form of specific performance and final injunctions. Although the convention excludes from its scope provisional and protective measures Ibid. at art. 2. such as freezing orders, the Anton Piller order, and other interlocutory reliefs, it allows contracting states to conclude Supplementary Agreements to apply the convention to provisional and protective measures Ibid. at art. 23(4). and regulate the enforcement of judgments other than those which order the payment of a sum of money. Ibid. at art. 23(15). Unfortunately, the convention has not been popular. Only four states—Cyprus, the Netherlands, Portugal, and Kuwait—have ratified the convention. This is the situation as of 4 July 2005. See “Information Concerning the Hague Conventions on Private International Law” (2005) 52 Nethl. Int’l L. Rev. 249 at 267. It nonetheless represents an affirmation of the need to make provision for the enforcement of non-money judgments at the international level.

While the above represents welcome efforts to abrogate the rule against the enforcement of non-money judgments, the basis of these schemes in the doctrine of reciprocity or contractual arrangements among states means that judgments from only few countries may benefit from them. This makes the case for a judicial decision abrogating the rule a compelling one, but at the same time challenging. A judicial decision not founded on reciprocity means judgments emanating from all countries can be enforced without any prior restraints. Such a judicial decision will also be a precedent, with persuasive authority, in the common law world. Unlike foreign legislation, a foreign judicial decision can easily be accommodated in adjudicating similar cases in another forum. The challenge for the judiciary, however, may be to overcome the argument that since the legislature has already “occupied that field,” the most appropriate course to take is judicial restraint. In other words, the abrogation of the rule should be the preserve of the legislature. The potential limited scope of any legislative intervention, however, makes a judicial one preferable. Indeed, historically the judiciary has been at the forefront of the development of private international law. See e.g. Joost Blom, “Reform of Private International Law by Judges: Canada as a Case Study” in James Fawcett, ed., Reform and Development of Private International Law: Essays in Honour of Sir Peter North (Oxford: Oxford University Press, 2002) 31 at 31-49. It will be unfortunate if they abandon or delegate this role. The recent decisions of the Canadian courts, the reasons advanced above for a re-examination of the rule, and current legislative interventions provide useful material for a groundbreaking judicial decision on this point in the common law world.

D LIFE AFTER THE RULE: PREVENTING ABUSE
A liberal approach towards the enforcement of non-money foreign judgments requires adequate protective mechanisms for parties in the place where the judgment is delivered. This is necessary to prevent potential injustice to the defendant. Notice and adequate time to prepare and present one’s case are both paramount considerations. 

For example, in Denilauler v. SNC Couchet Frères, [1980] E.C.R. 1553. Denilauler’s creditors obtained a freezing order against him from a French court. He was not summoned to attend these proceedings. The order purported to freeze his bank account in Frankfurt. The creditors sought to enforce the order in Germany. The German court made a reference to the European Court of Justice (E.C.J.) on the issue of whether such provisional and protective measures issued without notice to the defendant are enforceable under the Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters [Brussels Convention]. The Brussels 1 Regulation, supra note 95, has replaced this convention. The E.C.J. held that such orders were not within the scope of the enforcement regime of the Brussels Convention since they do not afford protection to the rights of the defendant. 

Another example is EMI Records Ltd. v. Modern Music, EMI Records Ltd. v. Modern Music Karl-Ulrich Walterbach GmbH, [1992] Q.B. 115, [1992] 1 All E.R. 616. in which a German court had granted an injunction restraining the appellant from passing to third parties, reproducing, or distributing a musical recording. This injunction was made ex parte without prior notice or service on the appellant. The respondent registered the judgment in England, where the appellant operated relying on section 4 of the Civil Jurisdiction and Judgments Act 1982. Civil Jurisdiction and Judgments Act, supra note 98. This section provides a scheme for registering E.U. non-money judgments and implements the enforcement regime under the Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters, supra note 115. The appellant appealed to set the registration aside on grounds of want of notice. The court set aside the registration. It reasoned that the absence of notice of the German proceeding rendered the judgment outside the scope of the Brussels Convention’s enforcement regime.

The requirement of notice may sometimes defeat the purpose of these orders, especially where the “surprise effect” is desired. A Mareva injunction or an Anton Piller order may lose its efficacy if notice is given to the defendant. However, when enforcement outside the forum is contemplated, it is suggested that as equitable reliefs, they should be caught by the maxim “he who seeks equity must do equity.” Indeed, some equity is built into the grant of these reliefs as reflected in the caution with which the jurisdiction is exercised. This is especially so when the judgment can, in light of what is being proposed here, be enforced in a foreign court. This will allow for all potential problems with the judgment to be resolved in the foreign court. Alternatively, the plaintiff may sue in the forum where the assets are located.

Substantive and procedural concerns for the protection of defendants’ interests in foreign courts have followed the Morguard decision, which liberalised the jurisdictional rules for the enforcement of foreign money judgments. See generally the dissenting opinion of LeBel J. in Beals, supra note 3 at 503-20; J. Goodman & J.A. Talpis, “Beals v. Saldanha and the Enforcement of Foreign Judgments in Canada” (2004) 40 Can. Bus. L.J. 227 [Goodman & Talpis]; J. Walker, “Beals v. Saldanha: Striking the Comity Balance Anew” (2002) 5 Can. Int’l Law. 28. For a discussion of Morguard, see above, Part C. So grave is this concern that a “residual” defence to the enforcement of foreign judgments is being advocated in unusual situations. See Beals, ibid.; Goodman & Talpis, ibid. The concerns for the protection of the interests of defendants are legitimate but do not support an outright denial of enforcement of all foreign non-money judgments. A case-by-case assessment is more apposite.

Given the potentially invasive character of non-money orders, there is also the need to protect the interests of third parties who can be indirectly affected by the enforcement of the order. For example, courts issuing worldwide reliefs are often careful to include a clause for the protection of the rights of third parties. Babanaft International Co. S.A. v. Bassatne (1989), [1990] 1 Ch. 13 at 31-32, [1989] 1 All E.R. 433 (C.A.) [Babanaft cited to Ch.]; The Admiralty and Commercial Courts Guide (England) at para. F. 15.10, online: <http://www.hmcourts-service.gov.uk/docs/guide.pdf>; Baltic Shipping Co. v. Translink Shipping Ltd., [1995] 1 Lloyd’s Rep. 673 (Q.B.) [Baltic Shipping]; Motorola Credit Corp. v. Uzan, [2003] EWCA Civ. 752, [2003] E.W.J. No. 3109. This is because they might not have been represented in the original trial and may also be subject to an existing relationship, contractual or otherwise, with the defendant that may expose them to liability if the order is enforced. The case of banks enforcing freezing orders is a case in point.Baltic Shipping, ibid; Babanaft, ibid. at 31-32. Additionally, enforcing a non-money judgment may also involve an illegitimate interference with rights of third parties with no existing relationship with the parties to the previous litigation. Baker, supra note 108. The onus should be on the foreign court to ensure that the terms of its judgment are clear and its scope certain. Any doubt in this regard should be resolved in favour of the defendant in the enforcing court. Enforcing a foreign non-money judgment may also be contrary to the laws of the enforcing state. In such a case, the court should be able to decline enforcement. See sch. 7, para. 5(5) of the Civil Jurisdiction and Judgments Act 1982 (U.K.), 1982, c. 27, which allows any part of the U.K. to decline to register a non-money U.K. judgment if registration will breach the laws of that part. In Caledonian Newspapers, supra note 62, a secondary argument presented against the grant of the Scottish interdict was that if and when the English decree becomes final it cannot be registered in Scotland since under Scottish law a prohibitory order against the world at large is incompetent. Although the court declined to rule on this argument, the judge noted at 561 that at the appropriate stage it presented “a genuine issue to try.”

Apart from the personal invasiveness of non-money judgments, their enforcement may also raise concerns about their extra-territorial character. These concerns can be met with the argument that all foreign judgments, money or non-money, do not have any direct force, nor can they pretend to have such force unless and until they are recognised and enforced by a local court in the enforcing country: “The effectiveness of such orders for these purposes can only derive from their recognition and enforcement by the local courts….” Babanaft, supra note 129 at 32. In the enforcement proceedings, the foreign judgment is only evidence, albeit the sole evidence founding the cause, and it is difficult to see how an evidential fact can be said to infringe the principle of territoriality. The advantage to the plaintiff is that he can rely on the judgment and thus save the time and cost of re-litigating the matter afresh.

Another difficulty likely to arise in the enforcement of non-money judgments is that of finality and conclusiveness. At common law, a foreign judgment must be final and conclusive before it can be enforced. The absence of finality and conclusiveness is more likely to affect pre-judgment non-money orders, like the Mareva injunctions and Anton Piller order, than final non-money judgments such as decrees for specific performance, transfer of title, or restitution of chattel. These pre-judgment reliefs are meant to facilitate the adjudicatory process. They are as important as the final judgment. The fact that they can be varied or set aside should not of itself present a bar to enforcement. This is especially so when at the date enforcement is sought that judgment is still enforceable in the foreign court as it is. Indeed, the equitable jurisdiction to enforce foreign judgments existed partly because they “may involve collateral and provisional matters to which a Court of Law can give no effect….” Henderson, supra note 23 at 297 [emphasis added]. The enforcing court may, however, exercise its discretion not to enforce it.

2 Conclusion
This paper has examined the common law rule that a court cannot enforce a foreign non-money judgment. It has shown that the origin of the rule is found in the old common law forms of action and that the continued application of the rule is inconsistent with modern demands. While there will be difficulties in enforcing foreign non-money judgments, it has been suggested that these difficulties do not merit an outright denial of enforcement to all such judgments. A case-by-case assessment is advocated. Although there have been legislative attempts at reform, the reforms are too narrow in the scope of their application. The fact that they are founded on reciprocity means that only judgments from designated countries may benefit. It is suggested that a judicial decision abrogating the rule and removing the requirement for reciprocity may be more appropriate. Such a decision will provide the foundation for reform through case law in other common law countries. Whether the courts will take up this challenge remains to be seen. But whatever the outcome of Pro Swing in the Supreme Court of Canada, its effect is likely to reverberate throughout the common law world. We anxiously await the Justices!






